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STREAM POLLUTION AND SPECIAL INTERESTS 
J. Marx Jacosson 


Foreword: The object of this paper is two-fold: (1) the an- 
alysis of the law of stream pollution, and (2) the raising of questions 
concerning the accommodation of the inherited rules to new situations 
and to the pressure of new interests. A definitive answer to the sec- 
ond objective is beyond the scope of this study; it would involve an 
examination, among other things, into the records of trial courts, 
the background of judges, and the relative influence of various eco- 
nomic groups in the communities. A preliminary indication of the 
answer can, however, be secured by clues given by court opinions. 


I 
THE Toots or DoctRINE 
A. The Common Law Doctrine 


The common law doctrine with respect to waters and riparian 
rights is in force in England, the Atlantic coast states, and, in modi- 
fied form, in other jurisdictions in the United States. Its fundamental 
principle is that running water—the water of natural streams and 
watercourses—is not susceptible of ownership. It may be used; it 
may be taken into containers and thus become personal property ; but 
the flowing stream is not susceptible of ownership. The right to 
have the stream flow in its natural state without diminution or alter- 
ation is an incident to the property in the land through which it 
passes. This right to the benefit of the water flowing past one’s land 
is not an absolute and exclusive right to the flow of all the water in 
its natural state, but rather is only a right to the flow of the water 
and the enjoyment of it.1 If a riparian owner had the absolute right 
to the flow of all the water, then every minute abstraction of it would 
give a cause of action, and only the lowest riparian owner would be 
able to enjoy any use of the stream. On the other hand, if a riparian 
owner held title »f ownership to the water itself, then the highest 
riparian owner would be able legally to divert or destroy the entire 
stream without liability to his lower neighbors on the water-course. 
He possesses rather a right only to the flow of the water, and that 





2 Embrey v. Owen, 6 Exch. 353 (1851). 
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right is subject to the similar right of all the proprietors on the stream 
to the like enjoyment of the water. 

A corollary to the common law doctrine of the flow of the stream 
is the right to the purity of the water. The riparian owner has the 
right to have the stream flow by his land in its natural state. The 
natural state of the water includes not only its flow in its natural 
channel and its undiminished quantity but also its freedom from pol- 
lution.® 

Since a lower riparian owner has a right to the natural, unpol- 
luted flow of ihe stream and since an upper riparian owner does not 
own the water but possesses only a similar right to its flow, the lat- 
ter cannot acquire by prescription the right to pollute a stream, when 
such pollution creates a public nuisance. “It could not be said that 
a landowner on a watercourse whose rights in the stream are only 
those of a riparian proprietor would have them enlarged to one of 
property ‘in the use of the waters.’’* 

The right to receive the unpolluted flow of the stream is a function 
of riparian ownership. Only riparian owners, under a strict interpre- 
tation of the common law, can complain legally that the flow of the 
stream is no longer clean ; and only to them does an upper proprietor 
owe a duty not to destroy the purity of the water. Non-riparians 
have no rights to the flow of the stream, and, consequently, cannot 
recover damages for pollution that may injure them; nor may they 
act as parties to enjoin pollution by an upper riparian owner. The 
first case in which this question was squarely put to the court was 
Stockport Waterworks Co. v. Potter. The plaintiff’s grantors in this 
case were riparian owners and drew water, which was carried and 
supplied to the town of Stockport. They continued this for four- 
teen years, and then executed to the plaintiff a deed under which the 
Stockport waterworks and the use of the conduits and tunnels were 
ceded to the plaintiff. The plaintiff continued to draw water in the 
same way for another ten years. The defendant, an upper riparian 
owner, unduly fouled the stream, and the plaintiff brought suit. The 
question thus raised was whether a grantee from a riparian proprietor 
of land, of part of the former riparian estate, but separated from the 





3 Ibid. Cf. 3 Kent, Commentaries §439; Stratton v. Mt. Herman Boys’ School, 216 
Mass. 83, 103 N. E. 87, 49 L. R. A. (Nn. 8.) 57, Ann. Cas. 1915A, 768 (1913). 

* Parker v. American Woolen Co., 195 Mass. 591, 81 N. E. 478, 10 L. R. A. (N. s.) 584 
(1907). Cf. Collins Mfg. Co. v. Wickwire Spencer Steel Co., 14 F. (2d) 871 (D. C. Mass. 1926). 

* Pennsylvania R. Co. v. Sagamore Coal Co., 281 Pa. 233, 126 Atl. 386, 39 A. L. R. 882 
(1924). 
53 H. & C. 300 (1864), (1902) 16 Harv. L. Rev. 145, (1904) 4 Cor. L. Rev. 431. 
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stream by land of the grantor not included in the grant, with a grant 
from the grantor of a right to lay pipes from the stream to the granted 
land and to take water by means of them from the stream to such 
granted land can maintain an action against a person who fouls the 
stream. The majority of the court answered in the negative, and 
held for the defendant. The right to pure water, they contended, is 
the right of a riparian proprietor. A riparian owner cannot keep the 
land abutting on the river, the possession of which gives him his 
water rights, and at the same time transfer those rights or any of 
them, and thus create a right in gross by assigning a portion of his 
rights appurtenant to the stream. This decision did not pass without 
a vigorous dissent by Baron Bramwell. His approach to this problem 
was quite different from that held by his brethren. He started with 
the assumption that the plaintiffs and their grantors found the ar- 
rangement included in the grant to be to their mutual advantage and 
that, since the stream could be more beneficially used in this way 
than otherwise, such an arrangement was for the public good. Why 
then, he asked, should it not be effectual against the riparian pro- 
prietor who is a wrongdoer? It imposes no additional burden on the 
riparians above. No doubt they might be made liable to larger dam- 
ages than they would have been before, but their rights are not al- 
tered. It may be said, he argued, that innumerable actions might 
be brought if the law were as the plaintiffs contended, but the same 
result might happen if the smallest portion of the bank was granted 
with the right. 

A number of American decisions have followed the majority 
opinion in the Stockport case and have held that the right to the 
purity of the stream is a legal function of riparian ownership ;* but 
a number of others have disapproved of that reasoning. The most 
interesting of these latter opinions is that in Boyle v. Pure Oil Co.% 
The plaintiffs in that action were engaged in the manufacture of ice 
for sale, the city furnishing them with water suitable for such a pur- 
pose. The defendants emptied into a river salt water, waste oil, and 
bottom sediment from their oil wells. This polluted water flowed into 
the city reservoir and rendered the water wholly unfit for the manu- 
facture of ice. We thus have a non-riparian bringing action for dam- 
ages resulting from the pollution of a stream. And the court sus- 





*Harvey Realty Co. v. Borough of Wallingford, 111 Conn. 352, 150 Atl. 60 (1930); 
Gould v. Easton, 117 Cal. 539, 49 Pac. 577 (1897). 

716 S. W. (2d) 146 (Tex. Ct. of Civ. App. 1929). Cf. St. Anthony Falls Water Co. v. 
Minneapolis, 41 Minn. 270, 43 N. W. 56 (1889); Doremus v. City of Paterson, 63 N. J. Ea. 
605, 52 Atl. 1107 (1902); Lowrie v. Silsby, 76 Vt. 240, 56 Atl. 1106 (1904). 
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tained the suit. It is interesting to note that the court treated this 
as a negligence and not as a property case. No mention was made of 
the fact that the plaintiffs were not riparian owners. In fact, the 
defendants’ contention was that the proximate cause of the plaintiffs’ 
injury was the breach on the part of the city of its contract to furnish 
them with water suitable for the manufacture of ice. The court 
argued that the acts of the defendants were in direct violation of the 
criminal statute against stream pollution and based its main line 
of reasoning on an analysis of proximate causation. 

There is much to be said on behalf of this approach to the prob- 
lem of stream pollution and of Baron Bramwell’s dissent in the 
Stockport case. The proposition that only riparian owners have a 
claim to the purity of a stream evolved in an agricultural age when 
the creek constituted the farmer’s source of water supply for his 
household or his cattle. In those days, with municipal waterworks 
in their infancy, non-riparians obviously suffered little, if at all, from 
the corruption of a creek. Today the problem is quite different. The 
consumer of water in a city turns the tap, and his supply flows from a 
municipal reservoir. A new instrument, unknown in the early nine- 
teenth century, has entered the picture and has changed the problem 
of human relationships—the public reservoir. 

Since the rights of action to protect the purity of a stream depend 
in may jurisdictions upon riparian ownership, it is important to 
know what are riparian lands, especially in those states that follow 
the Stockport case. Thus a farmer owns one thousand acres of 
land extending back from a creek and irrigates his land by means of 
ditches leading from the creek; an oil company discharges salt water 
and waste oil into the water-course, damaging the land and the crops. 
How much of the farmer’s land is riparian? Or, stated in terms of 
a claim, for how much of his estate can he claim damages? It has 
been said that lands beyond the divide or watershed, although part 
of the same tract with riparian lands, are not riparian; that contigu- 
ous land subsequently acquired by a riparian owner, which itself lies 
away from the stream, is not riparian ; that the extent of riparian land 
cannot in any case exceed the area acquired by a single entry or 
purchase from the government ; and that such land “may not exceed 
the smallest legal subdivision of a section, that is, forty acres, or, 
in lieu thereof, if an irregular tract, a designated numbered lot, which 
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is bordered by a natural stream or over which it flows.” In most 
jurisdictions, however, the courts have held that all the contig- 
uous lands of a riparian owner are riparian. The right to use the 
water, and correlatively the right to expect pure water, belongs to 
the owner of the land abutting a stream ; and the extent of its exercise 
is not to be determined by the area or contour of his land, but by its 
effect upon other riparian proprietors.® 

The riparian owner’s right to the purity of the stream is not, 
however, without a limit. He possesses rather a right only to the flow 
and enjoyment of the water, subject to the similar rights of all the 
proprietors of the banks to the reasonable enjoyment of this same 
gift of nature. It is only, therefore, for an unreasonable and unauth- 
orized use of this common benefit that an action will lie.1° The courts 
frequently express this proposition by the old maxim of real property 
law, “Sic utere tuo ut alienum non laedas.” What constitutes unrea- 
sonable use of a stream and unreasonable pollution depends upon a 
combination of variable factors: the size, velocity, depth of the stream, 
its location, the uses made of the water by other proprietors, usage, 
etc. The question of reasonableness is generally one of fact to be 





* Crawford Co. v. Hathaway, 67 Neb. 325, 93 N. W. 781, 60 L. R. A. 889, 108 Am. St. 
Rep. 647 (1903). Cf. Lux v. Haggin, 69 Cal. 255 (1806); Bathgate v. Irvine, 126 Cal. 135, 58 
Pac. 442 (1899); Watkins Land Co. v. Clements, 98 Tex. 578 (1905). The case of Boehmer v. 
Irrigation Dist., 117 Cal. 19, 48 Pac. 908 (1897), made the extent of riparian rights depend 
upon the source of title rather than the fact of title; but in Water Co. v. Hancock, 85 Cal. 
219, 24 Pac. 645, 20 Am. St. Rep. 217 (1890), it was held that all land bordering upon a 
stream which is held by the same title—in that instance consisting of 1280 acres—is riparian, 
and no distinction was made on account of the source of title. In Wiggins v. Water Co., 
113 Cal. 182, 45 Pac. 160, 32 L. R. A. 667 (1896), and Bathgate v. Irvine, supra, the right of 
a riparian proprietor to use the water of a stream for irrigation was limited to the water shed. 

® Jones v. Conn, 39 Ore. 30, 64 Pac. 855, 65 Pac. 1068, 54 L. R. A. 630, 87 Am. St. Rep. 
634 (1901). 

™% This rule is stated in a large number of cases, among which are: Luama v. Bunker Hill 
& Sullivan Mining & Concentration Co., 41 F. (2d) 358 (C. C. A. Idaho 1930); Peterson v. 
Santa Rosa, 119 Cal. 387, 51 Pac. 557 (1897); Crum v. Mt. Shasta Power Corp., 4 P. (2d) 564 
(3rd D. Ct. of App. Cal. 1931); Nolan v. City of New Britain, 69 Conn. 668, 38 Atl. 707 
(1897); Stamford Extract Mfg. Co. v. Stamford Rolling Mills Co., 101 Conn. 310, 125 Atl. 
632 (1924); Harvey Realty Co. v. Borough of Wallingford, supra note 6; White v. East Lake 
Land Co., 96 Ga. 415, 23 S. E. 393 (1895); Barnard v. Shirley, 135 Ind. 547, 568, 34 N. E. 
600, 35 N. E. 117, 24 L. R. A. 568, 41 Am. St. Rep. 454 (1893); Monroe Carp Pond Co. v. 
River Raisin Paper Co., 240 Mich. 279, 215 N. W. 325 (1927); Gillis v. Chase, 67 N. H. 161, 
31 Atl. 18 (1892); Howell v. McCoy, 3 Rawle (Pa.) 256 (1832); Barclay v. Corn, 25 Pa. 
503 (1855); McCallum v. Germantown Water Co., 54 Pa. 40, 93 Am. Dec. 656 (1867); 
Thomas v. Brackney, 17 Barb. 654 (N. Y. Sup. Ct. 1851); Carhart v. Auburn Gas Light Co., 
22 Barb. 297 (N. Y. Sup. Ct. 1856); Honsee v. Hammon, 39 Barb. 89 (N. Y. Sup. Ct. 1862); 
Townsend v. Bell, 62 Hun. (N. Y.) 306, 17 N. Y. S. 210 (1891); 167 N. Y. 462, 60 N. E. 757 
(1901); Strobel v. Kerr Salt Co., 164 N. Y. 303, 58 N. E. 142, 51 L. R. A. 689, 79 Am. St. 
Rep. 643 (1900); Wood v. Waud, 3 Exch. 748 (1849); St. Helen Smelting Co. v. Tipping, 11 
H. L. C. 642 (1865). This rule is admirably discussed in Harvey Realty Co. v. Borough of 
Wallingford and in Strobel v. Kerr Salt Co., supra. 
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answered by the jury. In Stroebel v. Kerr Salt Co.'! the question 
of the reasonable use and pollution of streams received a thorough 
review by the New York Court of Appeals. A riparian owner, it 
stated, is entitled to a reasonable use of the water flowing by his 
premises in a natural stream, as an incident to his ownership of the 
soil, and to have it transmitted to him without sensible alteration in 
quality or unreasonable diminution in quantity. While he does not 
own the running water, he has the right to a reasonable use of it as 
it passes his land. But as all other owners upon the same stream 
have the same right, the right of no one is absolute, but is qualified by 
the right of the others to have the use of the water. 


Surrounding circumstances, such as the size and velocity of the stream, 
the usage of the country, the extent of the injury, convenience in doing busi- 
ness and the indispensable public necessity of cities and villages for drainage, 
are also taken into consideration, so that a use which, under certain circum- 
stances, is held reasonable, under different circumstances would be held un- 
reasonable. It is also material, sometimes, to ascertain which party first erected 
his works and began to appropriate the water. . . . The question of reasonable 
use is generally a question of fact, but whether the undisputed facts, and the 
necessary inferences therefrom, establish an unreasonable use is a question of 
law. 


A few examples will demonstrate this doctrine of reasonable use 
and its application to concrete situations. The use of a stream, which 
flowed into a pond from which a city secured its water supply, for the 
raising of ducks in such a fashion as to allow the water befouled by 
the ducks to flow into the stream has been held an unreasonable use 
of a water-course.!2 Municipal discharge of sewage into a stream to 
the detriment of farm lands, mill owners, or ice companies has been 
held to be a nuisance.13 Where there are lower riparian owners, one 
has no right to pollute the waters of a stream by maintaining a cow 
stable and hog pen on its banks, but must keep his stock a reasonable 





Supra note 10. This was an action by a number of mill owners on a creek against an 
upper proprietor who was mining salt. The latter diverted the water of the stream, forced it down 
to the salt bed, where it became saturated with salt, and then pumped it up into storage tanks. 
The water evaporated, leaving a residuum of salt. The refuse was thrown within the drainage 
area of the stream. The salt water injured the complainants by rusting their machinery, dam- 
aging their boilers, and in other fashions. The lower owners brought action to enjoin the de- 
fendant from diverting or polluting the stream. The lower court held for the defendant and the 
Court of Appeals reversed the judgment. 

City of N. Y. v. Blum, 208 N. Y. 237, 101 N. E. 869 (1913). In this case the court 
relied upon Stroebel v. Kerr Salt Co., supra note 10. 

% Morgan v. City of Danbury, 67 Conn. 577, 35 Atl. 499 (1896), 76 Conn. 447, 56 
Atl. 856 (1904), 80 Conn. 179, 67 Atl. 508 (1907); Feudl v. City of New Britain, 88 Conn. 
125, 90 Atl. 35 (1914); Chapman v. City of Rochester, 110 N. Y. 2773, 18 N. E. 88 (1888). 
For a fuller treatment of this topic of municipal sewage pollution see Part II, below. 








—— ———EEEE— 
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distance away.!* A railroad’s drainage of oil, sewage, and other waste 
matter from its terminal yards and shops into a stream was held a 
nuisance.15 The deposit near a brook of sludge from a slate quarry, 
which in the ordinary course is carried into the stream, is the equiv- 
alent of directly defiling it and becomes a wrong.'® On the other 
hand, the courts have heid that an upper riparian owner’s use of a 
river was reasonable where the defendant had established a plant 
during the World War for the production of war materials and since 
then has been making brass and bronze castings; where during the 
past decade the district has grown rapidly in population and in the 
number of industries along its banks ; where the stream pollution con- 
sequently increased ; and where the defendant had spent $150,000 to 
eliminate its industrial pollution.17 Pollution from the natural drain- 
age of water from coal mines into a stream has been held to be rea- 
sonable under some circumstances and unreasonable under others.'® 


B. The Reasonable Use Doctrine 


The reasonable use of the stream doctrine is substituted for the 
common law in Michigan and those Middle Western states that fol- 
low her legal leadership. The common law starts its chain of reason- 
ing with the flow of the stream and then proceeds to modify what 
otherwise would be an absolute prohibition against the use of the 
water by declaring that an action by a lower riparian owner will lie 
only for an unauthorized or unreasonable use of the stream by an 
upper proprietor. The Michigan doctrine, on the other hand, omits 
the initial proposition and begins with the premise that a stream ex- 
ists with various individuals owning land along its banks. How, it 
asks, are the standards of conduct of these various owners to be re- 
conciled? And the reply is that each may make a reasonable use of 
the stream. Inasmuch as no emphasis is placed upon the flow of 





™% People ex rel. Ricks Water Co. v. Elk River Mill & Lumber Co., 107 Cal. 214, 40 Pac. 
486 (1895). 

15 Missouri-Kansas-Texas R. Co. of Texas v. Williams, 5 S. W. (2d.) 575 (Tex. Ct. of Civ. 
App. 1928). 

16 Smith v. Staso Milling Co., 18 F. (2d.) 736 (C. C. A. Ver. 1927). For other cases on 
this subject see: Sussex Land & Live Stock Co. v. Mid-west Refining Co., 294 Fed. 597, 34 
A. L. R. 249 (C. C. A. Wyo. 1923); Peterson v. City of Santa Rosa, supra note 10; Holmes v. 
Nay, 186 Cal. 231, 199 Pac. 325 (1921); Harvey Realty Co. v. Borough of Wallingford, supra 
note 6; Thomas v. Brackney, supra note 10; Prentice v. Geiger, 74 N. Y. 341 (1878); St. 
Louis & S. F. R. Co. v. Burrous, 29 Okla. 378, 118 Pac. 143 (1911). 

17 Stamford Extract Mfg. Co. v. Stamford Rolling Mills Co., supra note 10. 

18 Pro: Pennsylvania Coal Co. v. Sanderson, 113 Pa. 126, 6 Atl. 453 (1886). Con: 
Pennsylvania R. Co. v. Sagamore Coal Co., supra note 4. This topic will. be treated in Part II, 
below. : 
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the stream, greater liberality, in general, results in the courts’ in- 
terpretations of reasonable use. But when we examine the riparian 
rights in relation to pollution, we find substantially little difference 
between the common law and the reasonable use schools. While they 
employ different paths of legal logic, they both arrive at the same 
conclusion, that a lower riparian owner has a right to the use of the 
water unpolluted by the upper proprietor’s unreasonable corruption of 
the stream. Or stated conversely, a lower owner cannot entertain an 
action for the pollution of a stream against an upper owner where 
the pollution has resulted from the latter’s reasonable use of the 
. water. 

The Michigan doctrine was most effectively enunciated by Mr. 
Justice Cooley in Dumont v. Kellogg.!® The trial judge had instructed 
the jury along the lines of the common law on riparian rights, stat- 
ing that every proprietor of lands on the banks of a stream and every 
mili owner has an equal right to the flow of the water in the stream 
as it was wont to run, without diminution or alteration ; no proprietor 
has the right to use the water to the prejudice of the proprietors be- 
low him, without their consent ; and he cannot divert or diminish the 
quantity which would otherwise descend to the lower owners. The 
trial judge went on to advise the jury that if it found that the de- 
fendant’s dam and pond diminished, by the increased evaporation and 
soakage occasioned by those works, the flow of the water in the creek 
by any material amount, and that the plaintiff sustained damages 
thereby, then the plaintiff was entitled to recover. The rights of a 
riparian proprietor, he explained, are not to be measured by the rea- 
sonable demands of his business; rather his right extends to the 
use of only so much of the stream as will not materially diminish its 
quantity, so that in this case the question whether the defendant 
needed the water as he used it in his business was entirely im- 
material. To this common law statement of the rights of riparian 
owners the Michigan Supreme Court took exception. Justice Cooley 
stated that the effect of such a rule was that the lower proprietor 
must be allowed the enjoyment of his full common law rights as 
such, not diminished, restrained, or in any manner limited or qualified 
by the rights of the upper proprietor, and must receive the water in 
its natural state as if no proprietorship above him existed. “Such a 
rule could not be the law so long as equality of right between the sev- 





#29 Mich. 420, 18 Am. Rep. 102 (1874). This was an action growing out of the de- 
fendant’s construction of a dam and his detention of the water to the prejudice of a lower 
mill owner. The judgment for the plaintiff was reversed and a new trial ordered. 
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eral proprietors was recognized, for it is manifest it would give to 
the lower proprietor superior advantage over the upper, and in many 
cases give him in effect a monopoly of the stream.” Here Cooley 
was misinterpreting the common law rule, for he neglected entirely the 
very significant limitation of the latter to the effect that the right to 
the flow of the stream is not an absolute one, but is rather subject to 
the coequal privilege of an upper proprietor’s reasonable use of the 
water. Cooley went on to maintain that, as between different owners 
on the same stream, the right of each qualifies that of the other, and 
the question always is, not merely whether the lower proprietor suf- 
fers damage by the use of the water above him, nor whether the 
quantity flowing on is diminished by the use, but whether under all 
the circumstances of the case the use of the water by one is reason- 
able and consistent with a correspondent enjoyment of it by the other. 
His starting point thus is the upper proprietor’s use of the stream 
rather than the lower owner’s right to the flow of the stream. 

A few examples will indicate the application of this doctrine to 
pollution cases. In Monroe Carp Pond Co. v. River Raisin Paper 
Co.?° the defendant manufactured card and box board, and the wastes 
from its plant were discharged into a river. The complainant operated 
a pond near the river, below the defendant, for the storage and feed- 
ing of carp, obtaining the water for the pond from the river. As a 
result of the defendant’s pollution, many fish died. The complainant 
brought suit for damages and enjoined further pollution. The lower 
court denied the injunction, but awarded partial damages, which 
judgment the Michigan Supreme Court affirmed. It held that the 
right to the use of the water in a stream by a riparian owner is not 
absolute ; rather it is a natural right, qualified and limited by the ex- 
istence of a like right on the part of others. 

In Sandusky Portland Cement Co. v. Dixon Pure Ice Co.?1 the de- 
fendant took from a stream three to four million gallons of water 
per day for cooling purposes in connection with its condensing ma- 
chinery, and returned it to the stream heated. This affected the com- 
plainant’s ice freezing on the stream and he prayed for an injunction, 
which the court granted. Each riparian owner, the opinion read, is 
entitled to the reasonable use of the water of a river, but it is the duty 
of each of the riparian owners to use all reasonable effort and means 





* Supra note 10. In this case the court held that the defendant’s use of the stream was 
unreasonable and, therefore, awarded damages; it denied the injunction on the ground of a 
balance of equities. 

221 Fed. 200, L. R. A. 1915E, 1210 (C. C. A. Ill. 1915). 
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to avoid interference with each other’s use of the water. And the 
burden is on the lower riparian owner to show that its damages are 
substantial and are caused by the unreasonable acts of the upper pro- 


prietor.?? 


C. The Prior Appropriation Doctrine 


Whereas the fundamental notion of the flow of the stream and the 
reasonable use doctrines of riparian rights is equality in use among 
the ripariz owners, the fundamental idea of the appropriation sys- 
tem is that the priority of application of the water to a beneficial use 


‘gives a right to use the water so appropriated so long as the use is 


maintained. This right exists even though all the water of the stream 
is thus consumed, whether on riparian or non-riparian lands, to the 
exclusion of those whose claims are subsequent in time. 

The prior appropriation doctrine arose on the public domain at 
the time of the gold discovery in California. Government and law 
had not yet been established ; no agricultural population existed ; there 
were no riparian owners ; and streams could be put to no use except 
mining. From the necessities of the case, the miners held meetings in 
each district or locality and adopted regulations by which they agreed 
to be governed. As at that time streams could be put to no use except 
mining, and as the use of large quantities of water was essential to 
mining operations as then carried on, it became settled as one of the 
mining customs or regulations that the right to a definite quantity of 
water and to divert it from stream or lakes could be acquired by prior 
appropriation. This custom acquired strength; rights were gained 
under it and investments made; and it was soon approved by the 
courts and by local legislation. While originally not available against 
the central government or its patentees, this right was made so by 
congressional legislation in 1866.28 From mining this doctrine spread 
to irrigation. In California, where it originated, it was applied to the 
public domain only. Colorado applied it to private lands as well and 
has taken the lead in the development of the law on that subject. The 
prior appropriation doctrine is completely applied also in Arizona, 
Idaho, Nevada, New Mexico, Utah, and Wyoming. Oregon, Wash- 
ington, and Montana follow California in applying it to only portions 
of their territory. 





The following cases use the “reasonable use” vocabulary: Greene v. Nunnemacher, 36 
Wis. 50 (1874); Hazeltine v. Case, 46 Wis. 391, 1 N. W. 66 (1879); Middlestadt v. Wav- 
paca Starch and Potato Co., 93 Wis. 1, 66 N. W. 713 (1896). 

3 Atchinson v. Peterson, 20 Wall. (U. S.) 507, 22 L. ed. 454 (1874). 
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In Oppelander v. Left Hand Ditch Co.?* the Colorado Supreme 
Court contrasted effectively the common law and the prior appropria- 
tion doctrines. At the common law, it stated, the water of a natural 
stream is an incident of the soil through which it flows; under the 
Colorado constitution the unappropriated water of every natural 
stream is the property of the public. At common law the riparian 
owner is, for certain purposes, entitled to the exclusive use of the 
water as it flows through his land; in Colorado the use of the water 
is dedicated to the people of the state subject to appropriation. The 
riparian owner’s right to the use of the water does not depend upon 
the use of it and it is not forfeited by non-user; the appropriator, 
however, has no superior right in respect to the use of the water 
on the ground that he is a riparian owner; his right of use depends 
solely upon appropriation and use, and he may forfeit such right by 
abandonment or by non-user for such length of time as that abandon- 
ment may be implied. A riparian proprietor owning both sides of a 
running stream may divert the water therefrom, provided he re- 
turns the same to the natural stream before it leaves his own land, 
so that it may reach the riparian proprietor below without material 
diminution in quantity, quality, or force. The appropriator, though he 
may not own the land on either bank, may divert the water and carry 
it withersoever necéssity may require for beneficial use, without re- 
turning it or any of it to the natural stream. 

The limitations upon the use of water under the prior appropria- 
tion doctrine, the relationship between prior and subsequent locators, 
and the right to pollute a stream are thoroughly examined by the 
Colorado Court of Appeals in the case of Suffolk Gold Mining and 
Milling Co. v. San Miguel Consol. Mining and Milling Co.25 The 
defendant had built a stamp mill on a stream and diverted the water 
and applied it as power to run the stamps, jigs, and concentrators 
used in connection with its reduction works, as well as to furnish 
water under the stamps to flow the crushed metal over the amalgamat- 
ing plates, the tables of jigs, and through the concentrators. In 1890 
the complainant, in order to extend and complete its plant and to 





%*18 Colo. 142, 31 Pac. 854 (1892). The statement that the common law holds that 
the water is an incident of the soil is obviously an error. The flow of the stream doctrine holds 
rather that the right to make a reasonable use of the water is appurtenant to the riparian lands. 
The parallel generalization for the appropriation doctrine, that ‘‘the unappropriated water of every 
natural stream is the property of the public” is a bit of poetic license. In the arid Western 
states where this doctrine is applied, rights with respect to water are rights of use only; ob- 
viously where private water rights have been long established such a claim of public ownership 
is almost tantamount to a claim on the planet Mars. 

339 Colo. App. 407, 48 Pac. 828 (1897). 
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enlarge its power and increase its capacity, built a dam at the head 
gate and ran a pipe line to its plant, taking water from the stream 
below the defendant. Trouble developed with the complaintant’s pipe 
line as a result of the defendant’s pollution of the stream resulting 
from the extremely fine tailings from the defendant’s mill flowing into 
the stream. The complainant brought action to enjoin further pollu- 
tion by the defendant. The defendant in this action was the prior 
appropriator. The Colorado court sustained the issuance of the in- 
junction and in a lengthy opinion examined the various phases of the 
appropriation theory. An appropriator, it declared, acquires a right 
of property in that which he has appropriated. It is a right in one 
“sense absolute, and in another qualified. What he acquires is property 
in the general signification of the term, and he acquires a title and 
right which is in no sense appurtenant to the land to which the water 
has been applied and probably not appurtenant to any use which he 
may make of it. It is capable of severance and transfer; it may be 
applied by the appropriator to other lands and to other uses, and a 
purchaser may apply or use it on lands and for other purposes than 
those to which it was originally put. The title which an appropriator 
acquires is necessarily subject to many conditions, and his rights are 
relative. The title, however, is so far absolute that if the first ap- 
propriator runs the water onto his land and devotes it to the pur- 
poses of husbandry, any resulting diminution of the volume or 
amount of water would be an inconvenience to which subsequent lo- 
cators must undoubtedly be subject. If some of the water is devoted 
to manufacturing purposes and in any wise the volume of the water 
is diminished, and probably if its character is unavoidably affected 
by the nature of the use to which it has been put by the prior appro- 
priator, the subsequent locator further down the stream, or further 
up, must of necessity acquire his right subject to these modifications 
and conditions. In this sense, the prior appropriator’s title may be 
regarded as superior to those of the later comer. In the instant case, 
however, the court found, the first appropriator neither undertook to 
appropriate nor did it acquire by its acts an absolute title to the en- 
tire stream. Its title rather covered only the defendant’s necessary 
application of water for those purposes to which it had applied the 
water, and could not be taken to control, limit, vary, or modify the 
rights of the subsequent locator as to the balance of the water in the 
stream. The unappropriated volume of water flowing down the 
stream was subject to subsequent appropriation, and aftercomers 
might, equally with the first appropriator, acquire a title to the waters 
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thus unappropriated and left flowing in the stream. Having decided 
that the defendant’s appropriation was for the purpose of a stamp 
mill, it next turned to the question whether the application of the 
water for the removal of the tailings extended so far as to permit 
the defendant, at its will and pleasure, to discharge those tailings 
into the stream, regardless of the effect on subsequent locators. Under 
the circumstances of this case, the court stated, the prior appropri- 
ator was obligated to so use the water that subsequent locators might, 
like lower riparian owners under the common law, receive the unap- 
propriated balance of the stream unpolluted and fit for the uses to 
which they might desire to put it. This, of course, is subject to the 
condition that the circumstances and situation of the use and applica- 
tion of the water are such as to permit the preservation of the re- 
maining volume of the stream in its original condition. 

In the above case we find a discussion of the right to unpolluted 
water held by subsequent appropriators of the unappropriated volume 
of a stream, and the significant limitation upon the first locator’s 
rights thus brings the appropriation doctrine in line with the com- 
mon-law and reasonable use views on pollution. In Joerger v. Pacific 
Gas & Electric Co.?® the reverse situation arises—the right of the 
prior appropriator to a clean stream. Here the court held that any 
use of the water which defiles or corrupts it so as to impair essentially 
its purity and usefulness for the purpose for which the prior appro- 
priator took the water, is an invasion on his private rights, for which 
he is entitled to a remedy both at law and in equity. 


D. Defenses 


In an action growing out of stream pollution it is no defense for 
the defendant to plead that other riparian owners are also polluting 
the water. The fact that others put refuse into a stream, which com- 
bined with the defendant’s refuse, produces the injury complained of 





207 Cal. 8, 276 Pac. 1017 (1929). This was an action to quiet the title to certain 
lands and water rights and for damages resulting from interference therewith. The plaintiff was 
a ranch owner who had diverted water for use on non-riparian parts of his ranch. The defend- 
ant, immediately above on the stream, constructed a power plant and diverted substantially all 
of the water of the stream. During the course of the construction of the dam, flume, and ether 
works, and since they were constructed, the defendant caused large quantities of debris, dirt, 
and waste to pollute the waters of the stream. Also the defendant stored the water, shutting it 
off from the plaintiff, and then turned it loose with great violence, washing trees and debris 
down on the plaintiff's lands. The plaintiff’s rights as an appropriator of the waters in the 
ditches were acquired when the lands at the point of diversion were part of the public domain. 
Under these circumstances, held the court, his right to a continued flow of water in its original 
purity is prior and superior to the rights of the defendant as riparian’ owner, regardless of 
whether or not the latter made reasonable use of the water. 
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by the plaintiff, does not relieve the defendant from liability. Where 
different persons by their several acts pollute a stream, each is re- 
sponsible for the results of his wrong, and may be restrained from 
his pollution.27 Nor will the fact that the stream was already polluted 
when the defendant began to discharge his wastes into it act as a de- 
fense against a suit for damages. In an injunction action against pol- 
lution by public sewage, it was held that the fact that the water of 
the river was made unfit for domestic and agricultural uses by other 
pollution before the stream received the effluent from the defendant’s 
sewers, when considered in connection with a finding that such efflu- 
ent adds to the discoloration and the pollution of the waters, does 
not deprive the riparian owners of their right to injunctive relief.?* 
The fact that a stream is already contaminated does not entitle other 
persons to aid in its corruption, or preclude persons injured thereby 
from receiving damages from them for the injury.*® If, after the 
circumstances of the particular case are considered, the court finds 
that the upper proprietor’s use was unreasonable, the claim that the 
pollution resulted necessarily out of his business does not act as a de- 
fense. Thus in Muncie Pulp Co. v. Martin®® the defendant contended 
that the plaintiff had not alleged that the use which the former made 
of the stream in carrying on its business of manufacturing wood 
pulp was unreasonable or unnecessary. But the court held that such 
an allegation was unnecessary under the existing facts of a nuisance 
by the defendant. The right of recovery against a nuisance cannot 
be defeated otherwise than by establishing a right by grant or pre- 
scription. The usefulness of the defendant’s works, their absolute 
necessity, or the fact that they cannot be carried on without produc- 
ing the results in question, or the fact that the highest degree of care 
and skill is exercised to prevent injury, will not be an excuse, main- 
tained the court. Legislative or governmental authorization of an 





** Indianapolis Water Co. v. American Strawboard Co., 57 Fed. 1000 (C. C. Ind. 1893), 
af'd., 81 Fed. 423, 84 Fed 1014 (1894); Lawton v. Herrick, 83 Conn. 417, 76 Atl. 986 (1910); 
Weeks-Thorn Paper Co. v. Glenside Woolen Co., 64 Misc. Rep. 205, 118 N. Y. S. 1027 (1909), 
af'd., 140 App. Div. 878, 204 N. Y. S. 563, 639 (1912). The fact that the stream in ques- 
tion may have been polluted from other sources, as well as from the defendant’s septic tank, 
neither defeats the plaintiff's cause of action nor denies him the right to have the jury assess 
such damages as proximately flowed from the defendant’s wrong. The defendant’s negligence, in 
order to render him liable, must be the proximate cause, or one of the proximate causes, of the 
plaintiff’s injury. Little v. Martin Furniture Co., 200 N. C. 731, 158 S. E. 490 (1931). 

“The fact that other salt manufacturers are doing the same thing as the defendant, in- 
stead of preventing relief, may require it.’’ Stroebel v. Kerr Salt Co., supra note 10. 

% Butler v. Village of White Plains, 59 App. Div. 30, 69 N. Y. S. 193 (1901). 

2 West Muncie Strawboard Co. v. Slack, 164 Ind. 21, 72 N. E. 879 (1904). 

* 23 Ind. App. 558, 55 N. E. 796 (1899). Cf. Missouri-Kansas-Texas R. Co. v. Williams, 
supra note 15. 
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act resulting in stream pollution is no defense.3! When the negligence 
of a responsible person concurs with a flood or storm or other so- 
called “act of God” in producing an injury, the party guilty of such 
negligence will be held liable for the injurious consequences if the 
injury would not have happened but for his failure to exercise care.®? 
Several cases hold that custom is not a defense to certain types of 
stream pollution. In Penn. American Plate Glass Co. v. Schwinn*4 
the defendant contended that the plaintiff is estopped in an action 
for damages, because, knowing that the defendant’s factory would 
be operated in the manner in which it was, he permitted the defend- 
ant to expend large sums of money on its plant without objcetion. 
But the court replied that the defendant knew the effect upon the 
stream produced by the operation of the plant as well as did the plain- 
tiff ; and where the knowledge or means of knowledge are equal in 
each party, there can be no estoppel. 


E. The Balance of Equities Doctrine 


In suits to enjoin an upper riparian proprietor’s pollution of a 
stream, it occasionally happens that the complainant suffers damages 
that are insignificant compared to the effects of the injunction upon 
the respondent. Thus the lower proprietor may own a small farm, 
while the pollution may come from a large industrial establishment 
representing an investment of millions of dollars. Furthermore, the 
social interest in the complainant’s farm may be unimportant, while 
the whole community may depend upon the respondent’s factory for 
employment and economic subsistence. What shall the court do when 
faced with such a situation? The answers vary sharply from one 
jurisdiction to another. Some courts refuse to consider anything but 





™ Southern New England Ice Co. v. Town of West Hartford, 114 Conn. 496, 159 Atl. 470 
(1932). That the town was a municipal corporation and that the pollution resulted from the 
disposal of sewage were held to be no defense; nor was the fact that the construction of the 
sewer accorded with good engineering principles. Cf. Mann v. Willey, 51 App. Div. 169, 64 
N. Y. S. 589 (1900), afd by memorandum opinion, 168 N. Y. 664, 61 N. E. 1131 (1901), 
where the court held that the board of health had no power to authorize one citizen to create and 
maintain a nuisance to the injury of another; Feudl v. City of New Britain, supra note 10; 
Butler v. Village of White Plains, supra note 28. 

*2 Nance v. Merchants’ Fertilizer & Phosphate Co., 200 N. C. 702, 158 S. E. 486 (1931). 

3 Suffolk Gold Mining & Milling Co. v. San Miguel Consol. Mining & Milling Co., sspra 
note 25; Lincoln v. Rodgers, 1 Mont. 217 (1870). 

%177 Ind. 645, 98 N. E. 715 (1912). 

Mere silence during the erection of a factory on a stream creates no estoppel against a 
riparian owner in respect to the enforcement of his right to have the water flow in its natural 
purity. Indianapolis Water Co. v. American Strawboard Co., supra note 27. But see McKee v. 
City of Grand Rapids, 137 Mich. 200, 100 N. W. 580 (1904). 
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the rights of the actual parties before the bench; others will compare 
the injuries or “balance the equities.” *® 

In Woodruff v. North Bloomfield Gravel Mining Co.** the de- 
fendant pleaded the doctrine of comparative inconvenience in order 
to avoid an injunction against pollution by mining debris. This the 
court rejected. In granting relief, it stated, where the complainant’s 
rights are certain and the invasion of them clearly established, a 
court of equity cannot consider the inconvenience which will result to 
the defendants from the relief. Nor is it the province of the court 
to speculate or consider, or to suggest any possible modes by which the 
defendants may avoid the injurious consequences of their acts, or to 
decide upon the conflicting opinions of scientific experts concerning 
the feasibility or sufficiency of such suggested modes. The only 
duty of the court is to grant the relief to which the complainant is 
entitled upon the law and facts of the case. 


Of course, great interests should not be overthrown on trifling or frivol- 
ous grounds, as where the maxim de minimis non curat lex is applicable, but 
every substantial, material right of person or property is entitled to protec- 
tion against all the world. It is by protecting the most humble in his small 
estate against the encroachments of large capital and large interests that the 
poor man is ultimately enabled to become a capitalist himself. If the small 
interest must yield to the larger, all small property rights, and all smaller 
and less important enterprises, industries, and pursuits would sooner or later 
be absorbed by the large, more powerful few; and their development to a con- 
dition of great value and importance, both to the individual and the public, 
would be arrested in its incipiency. 


On the other hand, the balance of conveniences was employed by 
the Michigan Supreme Court in Monroe Carp Pond Co. v. River 
Raisin Paper Co.** to defeat an injunction. In this instance the de- 
fendant’s investment amounted to $15,000,000; the complainant’s, 
to $10,000. The former, the principal industry in the community, em- 
ployed three thousand men; the latter, one to five. There was no way 
in which the defendant’s waste could be treated and purified on their 
own premises so as to permit its plants to be operated with reason- 
able profit. And seven of its eight mills were erected before the com- 





% The following cases refused to balance equities: Sandusky Portland Cement Co. v. 
Dixon Pure Ice Co., supra note 21; Arizona Copper Co. v. Gillespie, 12 Ariz. 190, 100 Pac. 465 
(1909), af’d., 230 U. S. 46, 33 Sup. Ct. 1004 (1913); Weston Paper Co. v. Pope, 155 Ind. 
394, 57 N. E. 719 (1900); Whalen v. Union Bag & Paper Co., 208 N. Y. 1, 101 N. E. 805 
(1913). 

18 Fed. 753 (C. C. Cal. 1884). 

%t Supra note 10; Driscoll v. American Hide & Leather Co., 102 Misc. Rep. 612, 710 N. Y. 
S. 121 (1918), af’d. by memorandum opinion, 184 App. Div. 916 (1918). An injunction was 
here denied because it “would amount to nothing less than a public calamity.” 
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plainant established its carp pond. Under these circumstances the 
granting of a permanent injunction, the court held, would work a 
great(Jnjury, entirely disproportionate to that sustained by the com- 
plainant, and would also seriously affect the prosperity of the com- 
munity. The complainant, therefore, could only collect damages. 


II 
REASONABLE USE AND SPECIAL INTERESTS 


The law of riparian rights to a reasonably unpolluted stream 
has through the course of years developed a substantial degree of 
stability. With the exception of balance of conveniences, the rules 
of the game are agreed upon in most jurisdictions. “All the difficulty 
that arises consists in the application.” 

The common law on this subject developed in an age when agri- 
culture constituted the basic economic interest. Streams then were 
employed for domestic uses and for the watering of stock. And the 
courts zealously guarded the needs of the farming community against 
the encroachments of a growing but still young industrialism. Dur- 
ing the past half century new interests have grown large enough to 
compete with farming. Factories have sprung up throughout the 
Atlantic and Middle Western states; mining constitutes the leading 
economic activity in many sections of the Alleghanies and Rockies ; 
petroleum fields have opened in Oklahoma and Texas; and along the 
banks of our rivers populous cities have sprung into existence. Mu- 
nicipalities, factories, mines, and oil fields all demand the use of our 
streams, a use that inevitably destroys their original purity. And 
these interests have grown into mighty political powers. How have 
they fared with the courts in stream pollution controversies? Have 
the judicial definitions of “reasonable use” stretched to embrace these 
new, special interests? How rigid have the tools of doctrine proven? 
Have judges, amenable to the new interests in their communities, 
found these tools of doctrine flexible to these needs? These questions 
will constitute the basis of the second part of this paper. There is 
no intention to indicate a definitive answer to these queries. Rather 
it is intended to raise the problem and to point to some possible modes 
of investigation. For this purpose attention will be directed to pollu- 
tion cases growing out of municipal sewage disposal and the exploi- 
tation of na. ural resources. 

Undoubtedly the law of real property lacks that malleability that 
characterizes the law of torts. In the latter a historical survey opens 
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a broad panorama of changing concepts of legal liability. But even in 
that most conservative of subjects, real property, the law is a growing, 
or at least a changing, body of rules that accommodates itself to new 
social institutions and their problems. Rules of law are but tools in 
the hands of jurists. An ingenious judge, through the application of 
old doctrines to new situations or through the juxtaposition of hith- 
erto isolated rules, may accommodate the old law to fit more ade- 
quately the ever changing needs of an industrial, urban, machine civ- 
ilization ; while his colleagues may look upon these very same tools of 
doctrine as sacred precedents and, like the medicine men of aboriginal 
peoples, look with horror upon the slightest modification of the holy 
ritual and formula. 

One warning is essential before we turn to an analysis of the in- 
fluence that special interests have had upon the law of a stream 
pollution. Disregard of the rules of riparian rights by a judge does 
not in itself prove that he is accommodating the law to new situations ; 
nor adherence to the old doctrines, that he refuses to recognize new 
interests. It frequently happens that new interests are best served by 
the strict limitation of stream pollution. 


A. Municipal Sewage 


With the growth of cities has come the problem of disposing of 
municipal sewage. Those communities located on the seacoast early 
learned to carry their wastes by scows or by sewers out into the seas 
beyond the point where the tides would sweep them back upon the 
shore. Inland cities were not blessed with such convenient dumping 
facilities and were compelled to use adjacent rivers. Before science 
developed the incinerator plant and discovered valuable bi-products 
in garbage, that too was disposed of in the same fashion, or piled into 
dumps usually within the drainage area of a stream. 

A number of serious and conflicting problems arose. Municipal 
sewage discharged into a small stream would litter the banks, create 
an annoying, unhealthy stench, and become a breeding spot for dis- 
ease-bearing flies and mosquitoes. Frequently, farmers down the 
stream would water their cattle in the stream; and the sewage would 
make their stock ill. Even if the municipality deodorized its waste 
products, they, nevertheless, rendered the water unfit for the lower 
riparian’s use for drinking or bathing. Probably of even greater so- 
cial significance was the fact that other communities along the river 
were compelled by nature to secure their public water supply from the 
same stream. On the other hand, if a municipality were denied the 
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right to discharge its wastes into the river and if no other practical 
method existed, then the city would become a highly unhealthful place 
in which to live. While a particular litigation might involve as the 
party plaintiff a single individual resident along the stream, there 
might in reality be a clash between two equally vital social interests. 

In determining the rights of a municipality to discharge sewage 
into a stream a number of legal rules are brought into play. The ri- 
parian owner’s right to the purity of the stream, even under the com- 
mon law, is not an absolute and exclusive right to the flow of all the 
water in its natural state. His right is to the flow of the stream 
without unreasonable pollution by the upper owners. What consti- 
tutes a reasonable use and a consequent reasonable pollution of a 
stream is a question to which the courts have refused to give a defin- 
itive answer. The varying circumstances of each case—the nature, 
size, and velocity of the stream, the business to which it is subserv- 
ient, the usage of the country, the convenience in carrying on busi- 
ness—determine the answer to that query. The legal product is thus 
a summation of variables. This concept of reasonableness, which we 
find in the “reasonable use” doctrine also and which creeps into the 
prior appropriation theory, is sufficiently flexible to allow different 
courts to give different answers to the question whether a city’s 
use of a stream for the discharge of sewage is permissible. These 
answers, to a large measure, depend upon the courts’ conceptions of 
the social interests involved. 

Another significant legal proposition, also conveniently flexible, 
that enters into this question of sewage disposal is that which ex- 
empts municipal corporations from liability for the consequential 
damages to private property resulting from public improvements. 
This rule does not apply when the act which causes the injury is in 
excess of the municipality’s authority or when, although within its 
authority, the infliction of the damages amounts to a taking of prop- 
erty. The question thus arises whether the municipal corporation has 
received, either by its charter or by express legislative permission, the 
authority to empty its sewers into a stream. If it has, then the 
further question remains whether the infliction of damages amounts 
to a taking of property. If it does, then the legislative or charter 
grant affords no protection to the municipality, and it is compelled 
to condemn the property under eminent domain proceedings and to 
pay compensation for the injuries inflicted. All this at first glance 
appears clear enough. But what degree of damages amounts to a 
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taking of property, and what to merely “consequential damages” to 
private property ? 

To answer the questions whether municipal drainage of sewage 
into a stream is a reasonable use thereof and whether the resulting 
injuries to lower riparian owners amount to a taking of private prop- 
erty or merely to “consequential damages,” we must turn to concrete 
cases. For this purpose the decisions of the Connecticut, Wisconsin, 
and Indiana courts are most instructive. Differences of approach will 
readily be noted. These result not so much from variations in legal 
rules as from conflicting conceptions of the social interests involved. 

The case of Morgan v. City of Danbury*® illustrates the Con- 
necticut approach. It was an action to enjoin the city from polluting 
a stream by the discharge of sewage into it to the injury of the com- 
plainant’s mill property and farm situated below the city. The city 
argued that if its sewage is thoroughly disinfected, sterilized, and 
purified before its discharge into the river, nothing further should be 
required, even though as the sewage flows down the stream it may be 
brought into contact with other substances in such a way as to work 
a nuisance. The Connecticut Supreme Court of Errors refused to 
accept this defense and replied that the right to deposit a thing in any 
place must always be dependent not only on its own nature but also 
on the nature of the place in question and on the uses to which that 
has already been put. The city, the court insisted, had the right of 
eminent domain to acquire a title, as against the complainant, to the 
use of the stream as it pleased; this right it should have employed. 
The Connecticut court followed this decision in a number of similar 
cases.3® This tribunal thus employs rigidly the tools of the common 
law doctrine. The pollution of a stream through municipal sewage is 
an unreasonable use of the water; the lower riparian owner is thus 
deprived of his right to a clear stream; this right is one of those 
in that bundle of rights called private property; and, therefore, the 
municipality must resort to eminent domain and just compensation if 
it desires to use the stream for sewage disposal to the detriment of 
the lower owners. Throughout this analysis there lies an unexpressed 
weighing of the conflicting interests. The rights of private property 





%367 Conn. 484, 35 Atl. 499 (1896). 

* Nolan v. City of New Britain, supra note 10; Platt Bros. & Co. v. City of Waterbury, 
72 Conn. 531, 45 Atl. 154 (1900), 56 Atl 856, 67 Atl. 508; Watson v. New Milford, 72 Conn. 
561, 45 Atl. 167 (1900); Dudley v. New Britain, 77 Conn. 322, 59 Atl. 89 (1904); Gorham 
v. City of New Haven, 79 Conn. 670, 66 Atl. 505 (1907); Feudl v. City of New Britain, supra 
note 13; Donnelly Brick Co. v. City of New Britain, 106 Conn. 167, 137 Atl. 745 (1927); So. 
New England Ice Co. v. Town of West Hartford, supra note 31. 
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of riparian proprietors, it finds, are more significant than the public 
interest involved in sewage disposal. Frequently the court treats the 
municipality as no different from an individual owning land along a 
stream ; the problems of health resulting from the piling of human be- 
ings upon one another in a small area play a minor role in these Con- 
necticut opinions. To an important degree, this attitude is due to the 
court’s view that the existing conflict of interests can be solved 
through the municipality’s power of eminent domain and its con- 
demnation, at a just compensation, of the riparian rights which its 
sewage disposal would injuire. 

When we turn to the Wisconsin decisions, however, we find that 
the court there faces clearly the conflict of social interests resulting 
from sewage disposal. In Winchell v. City of Waukesha*® the de- 
fendant built a sewer system with an outlet into a stream just above 
the complainant’s farm. The latter’s house, because of the stench, 
became almost uninhabitable at times; the water was rendered unfit 
for stock watering or for bathing; and his property decreased in 
value. The court held that the sewer was a nuisance and that the 
complainant was entitled to an injunction restraining the city from 
using the stream unless it first deodorized the sewage. The city, the 
opinion read, has no greater right to pollute a stream than a private 
individual. The court analyzed the problem of sewage pollution in 
relation to urban growth, but decided that the welfare of the lower 
riparian owners and the social interest in the purity of the stream 
must take precedence over the municipality’s need for an effective 
yet inexpensive method of sewage disposal. 


We cannot but recognize that, as the density of our population increases, 
as our citizens engage in new and greater industries, and as the municipal 
aggregations of population multiply and expand, the original purity of the 
streams and water basins cannot be wholly preserved. They are the natural 
and unavoidable courses and receptacles of drainage, through and into which 
must flow the refuse of human habitation and industry. How far these 
changing conditions must bring about a yielding of the private rights of con- 
tinued purity of those lakes and streams to the necessity of use thereof for 
the public and general health and convenience, and upon what terms such 
yielding shall come, are primarily questions of policy for the legislature, with- 
in the limits of its power over private rights defined by the constitution. 
When, if ever, the legislature shall enact that streams generally or any streams 
shall be used as sewers without liability to the owners of the soil through 
which they run, the question of constitutional protection to private rights 
may be enforced upon the courts for decision. Until such enactment is made, 
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however, in clear and unambiguous terms, we shall be slow to hold by infer- 
ence or implication that it has been made at all. The right of the riparian 
owner to the natural flow of water substantially unimpaired in volume and 
purity is one of great value, and which the law nowhere has more persistently 
recognized and jealously protected than in Wisconsin. Not alone the strict 
private right, but important public interests, would be seriously jeopardized 
by promiscuous pollution of our streams and lakes. Considerations of aesthetic 
attractiveness, industrial utility, and public health and comfort are involved. 
Amid this conflict of important rights, we cannot believe that the legislature 
concealed, in words merely authorizing municipalities to raise and expend 
money for the construction of sewers, a declaration of policy that each mu- 
nicipality might, in its discretion, without liability to individuais, take practical 
possession of the nearest stream as a vehicle for the transportation of its 
sewage in crude and deleterious condition. 


In Mitchell Realty Co. v. City of West Allis*! the Wisconsin court 
again passed upon the right of a municipality to pollute a stream by 
the discharge of sewage. The defendant argued the application of 
the doctrine of comaparative convenience and cited Indiana cases to 
justify its actions. But the court rejected these arguments and re- 
lied upon Winchell v. City of Waukesha, holding that a municipality 
cannot hide behind or protect itself by reason of the fact that it has 
created and maintains a recognized sewage disposal plant. In cre- 
ating a nuisance it must respond in damages, and is subject to the 
injunctive relief prayed for by the plaintiff realty company, having 
as its aim the abatement of the nuisance. 

The Indiana court, on the other hand, takes a diametrically oppo- 
site view of the social interests to be stressed in such actions. The 
municipal health and the relation of sewage disposal to it loom large 
in the eyes of those judges. The damages to the lower riparian lands 

become, not a taking of property but, mere consequential injuries 
for which the city is not liable. Two cases illustrate this approach. 
In City of Richmond v. Test*? the plaintiffs were owners of a wollen 
factory on a stream; and they used its waters to propel their ma- 
chinery and to wash their wool. The city constructed sewers, dis- 
charging sewage into the stream above the plaintiff's dam. The ap- 
pellate court raised the following question: “Is a municipal corpora- 
tion, which has constructed a system of sewers upon the best modern 
plan for conducting and discharging sewage and drainage, and has 
discharged the same into a natural water course, which is the natural 
drainage of the land on which the city is situated, and has made the 





“184 Wis. 352, 199 N. W. 390, 35 A. L. R. 396 (1924). 
“18 Ind. App. 482, 48 N. E. 610 (1897). 
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sewers to conform to the natural drainage, and constructed them sub- 
stantially upon the lines of natural drainage and water courses which 
had previously carried the surface drainage, liable in damages to a 
lower riparian owner by reason of polluting the water with such 
drainage?” And the answer was “no.” The plaintiffs argued that the 
city had destroyed the value of their property and that, therefore, 
there was a taking of property for which, under the constitution, com- 
pensation must be paid. But the court held it an action in tort for 
damages for injuries to the plaintiff's water rights and property 
from a nuisance. It has long been the settled law, it declared, that 
for consequential injuries resulting from the construction, mainten- 
ance, or operation of sewers, streets, and other public works, in the 
absence of negligence or want of due care and skill, a municipal cor- 
poration is not liable. In City of Valparaiso v. Hagen*® a similar 
situation arose. Here the complainants sought to enjoin the city from 
discharging sewage into a creek which was used by them for domestic, 
agricultural, and dairy purposes. The lower court had granted the 
injunction and the Supreme Court dissolved it. The facts, it declared, 
present a case wherein the principle of the greatest good to the great- 
est number must be permitted to operate, and private interest must 
yield to the public good. If the sewer system has been skillfully 
erected, and in a way to do the least possible mischief, then it must 
be held to be “a lawful exercise of power that equity will not re- 
strain.” Again, the court stressed the fact that cities are not liable 
for consequential damages to private property resulting from the 
construction of streets, sewers, and other public improvements, when 
the work is skillfully executed and free from negligence. 


A municipality, in a large sense, is a riparian proprietor. Its officers stand 
for the corporation. They are empowered by the state to provide and en- 
force sanitary measures for the preservation of the health and welfare of the 
public. The corporation has the same right to exist as an aggregation, and to 
enjoy its possessions as a natural person. ...It may open and improve 
streets, construct gutters, sluices, and water ways; and if storm water carries 
into these latter the multifarious filth and garbage incident to populous places, 
and bears the same away by natural channels to the general water course of 
the basin, the right of the municipality to permit it will not be doubted, even 
though the waters of the stream are thereby so polluted as to render them un- 
fit for ordinary uses. . . . The question is rooted in the natural law of self- 





#153 Ind. 337, 54 N. E. 1062 (1899). The thesis that these Indiana decisions are based 
primarily upon the court’s conception of social interests rather than upon logical development 
from legal rules of riparian rights is made all the more emphatic when we note the court’s fre- 
quent refusal to apply this same approach to cases of industrial pollution. See Muncie Pulp 
Co. v. Martin, supra note 30. 
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preservation. And, if cities are permitted to adulterate streams by allowing all 
accumulating surface impurities to flow into them by natural channels, we do 
not perceive why the underlying principle will not allow them to deepen these 
natural storm channels and transform them into covered sewers, nor why the 
right to protect the health and welfare of the public against one class of noxi- 
ous matter should not be extended to all classes of equal virulence.** 


B. Natural Resources 


In cases of industrial pollution of streams the clash of social in- 
terests is less obvious than in the cases that we have just examined. 
The clask is not always between a large plant, employing hundreds 
of men and the operation of which vitally affects the community’s 
economic well-being, and a farm owner, whose use of the water is for 
stock or irrigation purposes. More usually the controversy is between 
two industrial establishments. For example, the upper proprietor 
may be a chemical plant, discharging poisonous wastes into the 
stream, and the lower owner a woolen factory, using the water to 
wash its wool; or the upper riparian owner may operate a saw-mill, 
the refuse of which clogs up the lower proprietor’s mill race or dam- 
ages his power machinery.*® Moreover, in most states where industry 
is sufficiently significant to be heard in state politics and to have a 
subtle influence upon the attitude of the bench and the bar, it is usu- 
ally true that diversification of enterprizes exists and that no one type 
of establishment predominates in importance. Here the balancing 
of interests becomes an activity too delicate for any but economists 
and sociologists. Thus the general tendency of the courts in cases 
of industrial pollution is to avoid this task, to refuse to balance 
equities, and to decide the controversies according to the accepted 
rules of riparian rights. 

Stream pollution is a quite common occurrence in the mining and 
petroleum sections of this country. The use of a nearby river or 
creek is an important asset in the working of a mine. Some pollution 
results out of the very human desire to employ the cheapest methods 





Other cases dealing with municipal sewage pollution are: Peterson v. City of Santa 
Rosa, supra note 10; McKee v. City of Grand Rapids, supra note 34; Hunze v. City of Girardeau, 
43 S. W. (2d) 882 (St. Louis Ct. of App. Mo. 1931); Chapman v. City of Rochester, supra 
note 13; Butler v. Village of White Plains, supra note 28; Lumley v. Village of Ham- 
burg, 181 App. Div. 441, 170 N. Y. S. 462 (1918); Driscoll v. American Hide & Leather Co., 
supra note 37; Forbes v. City of Jamestown, 212 App. Div. 332, 209 N. Y. S. 99 (1925); 
Markwardt v. City of Guthrie, 18 Okla. 32, 90 Pac. 26 (1907), which examines extensively into 
cases on sewage pollution. 

# Cases of this sort are: Sandusky Portland Cement Co. v. Dixon Pure Ice Co., supra 
note 21; Collins Mfg. Co. v. Wickwire Spencer Steel Co., supra note 3; Stamford Extract Mfg. 
Co. v. Stamford Rolling Mills Co., supra note 10; Monroe Carp Pond Co. v. River Raisin Paper 
Co., supra note 10; Thomas v. Brackney, supra note 10; Prentice V. Geiger, supra note 16. 
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of production ; other pollution is probably the inevitable consequence 
of the very mining itself. Thus in the anthracite mines of Pennsyl- 
‘ania, because of the depth to which shafts are sunk, water accum- 
mulates in the tunnels, and unless it is drained off or pumped to the 
surface the operation of such mines becomes impossible; and be- 
cause of the hilly lay of the land such water, impregnated with min- 
eral poisons, will, even without direct discharge therein, find its way 
into an adjacent stream. In other instances, water is diverted from 
the stream to wash the coal or to aid modern anti-dust machines in 
eliminating the nuisance of coal-dust over the surrounding country. 
Such water is then either discharged directly into the stream or al- 
lowed to find its own way there. Naturally, this water injures farm 
land, is worthless for drinking purposes, and affects seriously those 
industrial plants on the stream that need pure water for their busi- 
ness. In the Rocky Mountain states stream pollution results from 
hydraulic mining for gold and some other ores. Here the water is 
diverted from the stream and shot into the bowels of the earth, wash- 
ing out dirt, rock, and debris, as well as ore. After the ore is ex- 
tracted, the water along with the waste materials finds its way back 
into the stream. Only through expensive methods of impounding and 
filtering the water can such pollution be prevented. Such pollution 
may injure, not only farmers in the valley below, but also other min- 
ers lower down the stream. The problem of stream pollution in the 
petroleum districts of such states as Oklahoma and Texas is in its 
fundamental aspects quite similar to that of mining. Pollution is an 
almost inevitable result of drilling and operating oil wells. Frequently 
in the course of developing a field large quantities of salt water are 
pumped up to the surface, which will drain off into nearby streams. 
The disposal of waste oil and base sediment is another difficulty in 
the industry. 

A highly important phase, for our purposes, of the mining in- 
dustry is that it is usually the principal economic enterprize of the 
communities in which it is located. In Pennsylvania, West Virginia, 
and the bituminous fields of the Middle West, coal is verily king. 
And the local sheriffs, district attorneys, police, and frequently even 
judges are members of his majesty’s household. A similar situation 
exists in the mining districts of California and the Rockies and in 
some pertoleum sections. In some oil fields, however, there is an addi- 
tional and countering factor, namely, that the oil fields having been 
developed only recently in an agricultural section, animosity on the 
part of the farmers exists against the oil producers. The newness 
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of the enterprize and the long-standing influence of agriculture may 
in such instances unconsciously influence the court to a recognition of 
the predominant interest of agriculture. With the exception of the 
situation just mentioned in the case of oil, it would not be surprizing 
if we discovered the courts accommodating the law of stream pollution 
to the needs of these special interests. 

If the law of riparian rights were applied always with full rigor, 
we would have the following legal results. A mine operator would 
have no right to pollute a stream by his operations in such a manner 
as to injure either the land of a lower riparian owner or the water 
as it flows past the latter’s land. While a proper use of the water for 
mining purposes must contaminate a stream to a certain degree, a 
mine operator would not be allowed to use the water to such a degree 
as to inflict substantial injury to another.4¢ The fact that he was 
carrying on his work in a cautious, careful, non-negligent manner, 
and in the only feasible way, would not justify his pollution of a 
stream.47 Where a lower riparian owner seeks damages resulting 
from the pollution of a stream by mining operations, he would not 
need to prove negligence on the part of the defendant.4® Nor would 
the fact that the defendant is engaged in a lawful business and that 
the deposits of mine water or debris are reasonably necessary for the 
successful operation of a mine justify the pollution.4® Upon the 
principles of prior appropriation a lower proprietor would not be al- 
lowed to object to the pollution, if he acquired his rights after those 





“ Otabeite Gold & S. Min. & Mill. Co. v. Dean, 102 Fed. 929 (C. C. Nev. 1900); Drake 
v. Lady Ensley Coal, Iron & Ry. Co., 102 Ala. 501, 14 So. 749, 24 L. R. A. 64, 48 Am. St. Rep. 
77 (1893); Tetherington v. Donk Bros. Coal & Coke Co., 232 Ill. 522, 83 N. E. 1048 (1908); 
Fitzpatrick v. Montgomery, 20 Mont. 181, 50 Pac. 416 (1897); Beach v. Sterling Iron & Zinc 
Co., 54 N. J. Eq. 65, 33 Atl. 286 (1895); Carson v. Hayes, 39 Ore. 97, 65 Pac. 814 (1901). 

* Fitzpatrick v. Montgomery, supra note 46; Carson v. Hayes, supra note 46. It would be 
no defense to show that the lower riparian owner might, at a reasonable expense, obtain unpol- 
luted water from another source. Brown v. Gold Coin Min. Co., 48 Ore. 277, 86 Pac. 361 (1905). 
Nor would it be a defense to show that the stream was already more or less polluted by con- 
tributions from other mines, plowed fields, public roads, and railway embankments, since no 
one has a right further to pollute it. Beach v. Sterling Iron & Zinc Co., supra note 46. 

* Yolande Coal & Coke Co. v. Pierce, 12 Ala. App. 431, 68 So. 563 (1915), certiorari de- 
nied, 193 Ala. 687, 67 So. 1021 (1915); Corona Coal Co. v. Hooker, 204 Ala, 221, 85 So. 477 
(1920). 

* Arizona Copper Co. v. Gillespie, supra note 35; Hunter v. Taylor Coal Co., 16 Ky. L. 
Rep. 190 (1894); Beach v. Sterling Iron & Zinc Co., supra note 46; Bowling Coal Co. v. Ruffner, 
117 Tenn. 180, 100 S. W. 116, 9 L. R. A. (N. 8.) 923, 10 Ann. Cas. 581 (1906); Day v. 
Louisville Coal & Coke Co., 60 W. Va. 27, 53 S. E. 776, 10 L. R. A. (N. s.) 167 (1906). 

In some jurisdictions the general rule has been so far released as to give a miner a limited 
right to deposit mine water and refuse into streams, although the result may be to pollute it. 
See Bear River & A. Water & Min. Co. v. New York Min. Co., 8 Cal. 327, 68 Am. Dec. 325 
(1857); Atchinson v. Peterson, 1 Mont. 561 (1872), supra note 23; York v. Davidson, 39 Ore. 
81, 65 Pac. 819 (1870). 
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of the upper locator had become fixed. But the latter must permit 
the water to flow on for the use of the lower appropriators, subject 
only to the reasonable deterioration in quality and diminution in quan- 
tity made necessary by the use of it for the purpose for which the 
water was appropriated.5° Nor would a prior appropriator be per- 
mitted to pollute the water with tailings, to the injury of a lower sub- 
sequent appropriator.5! And a subsequent appropriator would have 
no right to caste debris into a stream to the injury of a lower prior 
appropriator.5? 

Such would be the general rule of the law, if judges were all 
blind to the influence of special or social interests. But on occasions 
the significance of mining has produced results quite different from 
those just outlined. 

The most clean-cut, the most interesting, and the most influential 
case of this latter type is Pennsylvania Coal Co. v. Sanderson.®* This 
was an action of trespass on the case for damages for the corruption 
of the plaintiff’s water-course caused by the working of the defend- 
ant’s colliery. The defendant was an owner of anthracite coal lands. 
Owing to the natural conformation of the surface, the water from 
these lands drained into a brook. The water which percolated into 
the mining shaft was pumped up to the surface and, along with the 
flow of water from a mining tunnel, passed into the brook by an ar- 
tificial water-course. The plaintiff owned land on the brook, three 
miles below the defendant’s mine. He had purchased the land because 
of the existence of the stream, the purity of its water, and its utility 
for domestic and other purposes. He built dams across the brook to 
form a fish and ice pond and to supply a cistern, from which he 
pumped the water into a tank in his house. The defendant’s mine 
water corrupted the water of the brook to such an extent as to render 
it unfit for domestic use and to kill the fish in the brook. The plain- 
tiff’s pipes became corroded, and his entire apparatus for the utiliza- 
tion of the water was rendered worthless, and three years before the 
trial he was compelled to abandon it. This case came before the 
supreme court on four different occasions. In the original action, the 
trial court non-suited the plaintiff and, upon appeal, the higher court 
reversed this judgment and ordered the case to be submitted to the 





Alder Gulch Consol. Min. Co. v. Hayes, 6 Mont. 31, 9 Pac. 581 (1886). 

% Suffolk Gold Min. & Mill. Co. v. San Miguel Consol. Min. & Mill. Co., supra note 25. 

"Montana Co. v. Gehring, 75 Fed. 384 (1896); Arizona Copper Co. v. Gillespie, supra 
note 35; Carson v. Hayes, supra note 46. 

113 Pa. 126, 6 Atl. 453 (1886), Note (1911) 59 U. or Pa. L. Rev. 389, (1917) 65 
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jury. The court on that occasion grounded its decision upon the 
maxim “Sic utere tuo ut alienum non laedas” and upon the leading 
case of Fletcher v. Rylands.54 It declared that if the water in an 
artificial stream, when brought to the surface, is made to flow on 
the land of a neighbor without his consent, it is a wrong for which 
the party causing it so to flow is liable. If a man brings or uses a 
thing of a dangerous nature on his own land, he must keep it at his 
own peril, and is liable for the consequences if it escapes and does 
injury to another.55 The case went to trial again and the plaintiff 
won a judgment. The defendant now took the case to the Supreme 
Court on a writ of error; and that body affirmed the judgment. The 
plaintiff, however, sued a second writ, claiming an error in the trial 
court’s measure of damages; the Supreme Court sustained the plain- 
tiff’s contention and remanded the case for further proceedings. The 
case was retried and again resulted in a judgment for the plaintiff. 
The defendant again appealed on a writ of error and the dispute was 
now before the Supreme Court for the fourth time.5* And now that 
tribunal reversed its former opinions and held on behalf of the 
Pennsylvania Coal Co.! Three times it had ruled in favor of the 
plaintiff and against the right of pollution by mine water. If the plain- 
tiff had not appealed for higher damages, the story of Pennsylvania 
mining cases would probably have been different from that which 
actually was writtén. Between 1878, when the Supreme Court first 
passed upon this controversy, and 1886, when it wrote its fourth and 
important decision, four new justices appeared upon its bench. In 
1878 the vote in favor of the plaintiff had been six to one. Of the 
six majority members three left the court. Their successors, in the 
1886 opinion, all voted in favor of the coal company, along with the 
one minority member of 1878. The three remaining majority judges 
who had favored the plaintiff in 1878 still voted on his behalf in 
1886. Thus not one of the judges who remained on the bench during 
the entire controversy changed his view of the law. The shift in de- 
cision resulted entirely from a change in personnel. In 1886 the 
vote was thus four to three. And so law is made! 

The final opinion in this case is based fundamentally upon a 
recognition of the importance of coal mining in Pennsylvania. The 
tools of doctrine proved sufficiently flexible for their adjustment to 
the needs of special interests. The court was highly solicitous about 
the welfare of the coal industry and pointed to the fact that Pennsyl- 


“3 H. & C. 774 (1865), L. R. 1 Ex. 265 (1866), L. R. 3 H. L. 330 (1868). 
86 Pa. 401 (1878). 
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vania’s annual production then amounted to thirty million tons of 
anthracite and seventy million tons of bituminous. While this action 
was only a suit for damages, the court took cognizance of the implica- 
tions of its decision. “If the right of damages in such cases is ad- 
mitted,” it warned, “equity may ... at the suit of any riparian 
owner, take jurisdiction, and, upon the ground of a continuous and 
irreparable injury, enjoin the operation of the mine altogether.” 
This, the court felt, would prove disastrous. If the responsibility of 
the mine operator is extended to injuries of this character, the con- 
sequences must be that mining cannot be conducted except by the 
general consent of all parties affected. The court made much of the 
fact that the coal company had done nothing to change the character 
of the water, or to diminish its purity, save what resulted from the 
natural use and enjoyment of its property. They brought nothing 
onto the land artificially, and the water, as it was poured into the 
brook, was the water which the mine naturally discharged. Its pur- 
ity arose from natural, not artificial, causes. Every man, the opinion 
continued, has the right to the natural use and enjoyment of his own 
property ; and if, while lawfully in such use and enjoyment, without 
negligence or malice on his part, an unavoidable loss occurs to his 
neighbor, it is “damnum absque injuria,” since the rightful use of 
one’s own land may cause damage to another without any legal wrong. 
And mining, in the ordinary and usual form, is the natural use of 
coal lands. The discharge of mine waters, which are acidulated, is, 
moreover, practically a condition upon which the ordinary use and 
enjoyment of coal lands depends. Now not only does a mine owner 
have the right of natural drainage of mine waters upon the lands of 
those below him, but, as the water cannot be discharge by gravity 
alone, it must necessarily, as a part of the mining process, be lifted 
to the s\ face by artificial means and thence be discharged through 
the ordinary natural channels for the drainage of the country. The 
court severly attacked the opinion in Fletcher v. Rylands, which had 
formed one of the bases of the court’s earlier decisions in the case. 
“A rule which casts upon an innocent person the responsibility of an 
insurer is a hard one at the best, and will not be generally applied 
unless required by some public policy or the contract of the parties.” 
The court regarded the rule of Fletcher v. Rylands as inapplicable to 
the facts of this case inasmuch as the defendant had brought nothing 
upon the land. And if it had any application to a case of this kind, 
“we are unwilling to recognize the arbitrary and absolute rule of 
responsibility it declares.” And since the coal company introduces 
nothing into the water to corrupt it, those cases which decide that a 
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stream of water may not be fouled by the introduction into it of any 
foreign substance to the damage of lower riparian owners are not 
pertinent.57 

No sooner had the Pennsylvania Supreme Court handed down its 
opinion in the Sanderson case than it was faced with the task of ap- 
plying its ruling to other pollution disputes. The extreme views and 
the complete recognition of the mining interests apparently did not 
accord fully with the views of later members of the bench. The ju- 
dicial process of case differentiation thus began. In Hindson v. 
Merkle®® there was an action to recover for injuries to the plain- 
tiff’s estates resulting from the manner in which the defendant dis- 
posed of the refuse and culm from his coal mines. In affirming a 
judgment for the plaintiff, the court differentiated the Sanderson case 
on the ground that there was a natural flowage of water which was 
discharged by nature and irresistable forces necessarily developed in 
the act of mining prosecuted in a lawful manner. (Quaere: Did na- 
ture pump the water up the shaft?) This opinion stated that if a 
mine owner places refuse from his mine on his own lands in a posi- 
tion from which it is washed into a creek by ordinary storms, and 
damy -e results therefrom to a lower riparian owner, he is liable. In 
this instance the water used by the defendant in washing coal passed 
through a trough conducted by him to a point where it was discharged 
on his own land. From that point it passed into the stream, deposit- 
ing coal grit in the bed of the stream until the water-course was filled 
to its banks and overflowed the plaintiff’s land to a depth of several 
feet, completely destroying the growing timber. 

McCune v. Pittsburgh & Baltimore Coal Co.5* was an action to 
enjoin the pollution of a stream. The complainant used his land for 
farming purposes. Prior to 1908 there flowed through his land a 
stream of pure water, which he used for ordinary agricultural pur- 
poses. Water from one of the defendant’s mines was pumped to 
the surface and discharged into a tributary of the stream, thus rend- 
ering it unfit for domestic and farm use and destroying vegetation on 
the complainant’s farm. The water from this mine did not flow out 
by its natural outlet; rather the defendant had drilled a hole and 





% This case has been frequently cited by defendant attorneys not only in mine pollution 
cases but also in industrial pollution controversies. In most instances the courts have rejected 
it. See Bunker Hill & Sullivan Min. & Concentration Co. v. Polak, 7 F. (2d) 583 (C. C. A. 
Idaho 1925), certiorari denied 46 Sup. Ct. 106 (1925); Weston Paper Co. v. Pope, 155 Ind. 
394, 57 N. E. 719 (1900); Penn American Plate Glass Co. v. Schwinn, supra note 34. Oni the 
other hand, it formed the basis of the court’s opinion in Barnard v. Shirley, supra note 10. 

171 Pa. 378, 33 Atl. 74 (1895). Cf. Elder v. Lykens Val. Coal Co., 157 Pa. 490, 27 Atl. 
$45 (1893); Keppel v. Lehigh Coal & Navigation Co., 200 Pa. 649, 50 Atl. 302 (1901). 

™ 238 Pa. 83, 85 Atl. 1102 (1913). 
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pumped up the water three hundred feet; nor was this stream the 
natural drainage for this water. In affirming a judgment for the com- 
plainant, the court differentiated the Sanderson case on the ground 
that in that instance a natural outlet was used. (The mouth of a 
shaft many feet higher than the water!) Where mine water is di- 
verted from its natural course by one operating a coal mine and is 
discharged into a stream of pure water, which by reason of its higher 
elevation does not form the natural drainage of the mine, he is liable 
for damages, the court held. And unless it is clearly shown that it 
is impractical to discharge the water any other way, or that the ex- 
pense would substantially deprive the mine owner of the use of his 
property, further pollution of the stream will be enjoined. 

And in Pennsylvania R. Co. v. Sagamore Coal Co.®° the Pennsyl- 
vania Supreme Court flatly refused to apply the Sanderson case. The 
defendants in this action were draining their mine waters into a 
stream in substantially the same fashion as the court had upheld in 
that case. The complainants in this instance, however, were not an 
individual residing on the stream, but rather the Pennsylvania Rail- 
road Co. and some water companies owned by it. The water com- 
panies had constructed dams and reservoirs; they disposed of most 
of their supply to the railroad company and sold the remaining amount 
to consumers within their districts. The trial court had denied a 
petition for an injunction against the defendant’s discharging acid 
mine water into a creek feeding the complainants’ reservoirs, and 
the Supreme Court reversed this judgment. In doing so, it recognized 
special social interests just as consciously as the court had in the 
Sanderson case. It swept aside that opinion on the ground that an 
exceptional situation existed there; and the privilege there accorded 
to the defendant, it declared, cannot be sanctioned where the public is 
concerned. It is the use of water by many people that makes it public 
use, in applying the nuisance doctrine, and not the manner in which 
the water is taken from a stream for use. Here, the court pointed 
out, there were seventy-five thousand consumers. There can be no 
such thing in law, it continued, as a property right to do a wrong, 
unless it is founded on prescription, which presupposes a grant; and 
no right can be acquired by prescription to maintain a public nuisance. 
The defendant’s title gave it no property rights in the waters of the 
stream, save those which pertain to riparian ownership; and ob- 
viously this did not include the right to pollute the stream. 





© Supra note 4, Note (1925) 34 Yate L. J. 670, (1924) 73 U. or Pa. L. Rev. 66. 
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A nice legal query results out of an attempt to reconcile this opin- 
ion with that in the Sanderson case. Suppose we combine the facts 
of the two controversies. The coal company would then be drain- 
ing its mine waters into a stream. Upon this stream Mr. Sanderson 
has his residence and his pond for ice and fish, and upon this same 
stream there is also a water company. Both are injured by the acid 
waters from the defendant’s mine. Can Mr. Sanderson now recover 
damages because the water company has also been injured? Or will 
his injury remain damnum absque injuria, while the latter recovers 
damages caused by the same acts of the defendant? 

In the light of the last three decisions examined above one would 
gather that pollution of streams by mining operations in Pennsyl- 
vania has ceased. A cursory trip throughout the mountains of that 
state will dispel such an illusion. The waters of many streams are 
so corrupted and filled up, not merely from mine drainage, but also 
from wash water from coal washeries and breakers, that navigation 
has become well-nigh impossible. The use of neighboring streams as 
a cheap and convenient means of discharging mine wastes still con- 
tinues. An examination of the trial court records in mining counties 
will probably indicate that, through various legal techniques, the local 
judges make pollution suits too hazardous and expensive for the 
small landowners to undertake.®! 

Occasionally, some of the western states make exceptions from 
the rules on pollution on behalf of mining operations, or apply the 
rules of prior appropriation to protect their interests. But the scarcity 
of water and its value both to lower mines and to agricultural dis- 
tricts depending upon irrigation has, in general, meant the recogni- 
tion of the social interests in a clean stream. Thus in Otaheite Gold 
and Silver Min. & Mill. Co. v. Dean®? the complainant, in making 
preparations to start up a mill for the reduction of gold and silver 
ores, which had been idle for a number of years, found the water at 
the settling tank, from which the supply of water for operating the 
mill was obtained, contained a quantity of tailings; and after being 
cleaned out the tailings and debris from above came into the tank in 





“In addition to the above cases the following Pennsylvania decisions deal with mine 
pollution: New Boston Coal & Min. Co. v. Pottsville Water Co., 54 Pa. 164 (1867); Little 
Schuylkill Navigation, R. R. & Coal Co. v. Richard’s Adm., 57 Pa. 142 (1868); Long v. Trexler, 
5 Sad. 456, 8 Atl. 620 (1887); Stevenson v. Ebervale Coal Co., 201 Pa. 112, 50 Atl. 818 (1902). 

Supra note 46. Cf. Woodruff v. North Bloomfield Gravel Min. Co., 18 Fed. 753 
(C. C. Cal. 1884); Bear River & A. Water & Min. Co. v. New York Min. Co., supra note 49; 
Hill v. Smith, 27 Cal. 476 (1865); Hobbs v. Amador & Sacramento Canal Co., 66 Cal. 161, 4 
Pac. 1147 (1884); Yuba County v. Kate Yaves Min. Co., 141 Cal. 360, 74 Pac. 1049 (1903). 
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such quantities as might, if continued, prevent the mill from being 
run. Thereupon the complainant demanded of the defendant, who 
was operating a mill above on the same creek, that he prevent his 
tailings from polluting the waters; and he was given assurance that 
by the time he got ready to start up his mill this would be done. At 
the time this suit was commenced the defendant was not discharging 
tailings or sediment into the stream sufficiently to interfere with the 
complainant’s using its waters for his mill, and had constructed a ser- 
ies of reservoirs by which he impounded the tailings and prevented 
any injurious matter flowing from his mill into the creek. In the 
course of its opinion the court indicated its concern for the public 
interests in the stream and declared: 


The evidence clearly and satisfactorily shows that defendant had a right, 
by appropriation and beneficial use, to the water to the extent required to 
enable him to properly run and operate his mill. The fact is that both parties 
are entitled to the waters of the stream for operating their respective mills. 
This right must be exercised with reference to the general condition of the 
country and the necessities of both parties, and not so as to deprive the other 
of its reasonable use. Water in this state is too scarce and valuable, and the 
necessity of its use in milling, crushing, and reducing gold and silver ores too 
great, to allow either an upper or lower proprietor, in a case like this, to 
absorb it all, or to pursue such a course or contend for any doctrine that 
would prevent its reasonable use by the other, provided it can be used by both, 
by ordinary care and caution, and without unusual expense, serious detri- 
ment, or material injury to either. 


An interesting phase of the oil pollution cases that differentiate 
them from such decisions as the Sanderson case is their flank rather 
than frontal attack on behalf of the oil industry. In other words, a 
court will occasionally recognize the validity of lower riparian rights 
but will so employ the rules of evidence or the measure of damages as 
to render recovery highly difficult. Legal action against oil companies 
polluting a stream is thus discourgaed. 

It has generally been held that the right to extract petroleum 
from one’s land does not include the right to discharge or to permit 
the escape of waste oil or salt water into streams to the detriment of 
lower riparian owners.** On the other hand, where the invasion of 





Sussex Land & Live Stock Co. v. Midwest Ref. Co., 294 Fed. 597, 34 A. L. R. 249 
(C. C. A. Wyo. 1923); Niagara Oil Co. v. Ogle, 177 Ind. 292, 98 N. E. 60 (1912); Phillips v. 
Empire Oil & Refining Co., 131 Kan. 516, 292 Pac. 782 (1930); McFarlain v. Jennings-Heywood 
Oil Syndicate, 118 La. 537, 43 So. 155 (1907); Straight v. Hover, 79 Ohio St. 263, 87 N. E. 
174 (1909); Walters v. Prairie Oil & Gas Co., 85 Okla. 77, 204 Pac. 906 (1922); Winemiller 
389 (1931); Teel v. Rio Bravo Oil Co., 47 Tex. Civ. App. 153 (1907); Gulf, C. & S. F. Ry. 
v. Lorton, 119 Okla. 99, 249 Pac. 406 (1926); Tidal Oil Co. v. Pease, 153 Okla. 137, 5 P. (2d) 
Co. v. Dunman, 27 S. W. (2d) 116 (Tex. Com. of App. 1930). 














132 WISCONSIN LAW REVIEW 


the rights of the lower riparian owner does not amount to an appropri- 
ation of his property, but merely constitutes a nuisance, the courts 
have at times refused an injunction to prevent the development of 
the resources of the upper riparian owner’s land; and the lower 
riparian owner will be remitted to his action for damages.** In those 
cases respectful attention is being paid to the importance of oil in the 
economic life of the community or the nation. The more usual method 
of protecting this interest, however, is through the employment of 
legal technicalities to hamper the plaintiff in his suit for damages. 
Thus in Sun Oil Co. v. Robicheaux® the plaintiffs suffered a loss to 
their rice crop as a result of drainage of salt water into a bayou, the 
water of which was used for irrigation. In reversing a judgment for 
the plaintiffs, the Texas Commission of Appeals declared that an 
action at law for damages for tort cannot be maintained against sev- 
eral defendants jointly when each acted independently and without 
concert or unity of design between them, since under such circum- 
stances each tortfeasor is liable only for the part of the injury or 
damages caused by his own wrong. The court did not, however, in- 
dicate how, in a case of damages resulting from a stream pollution of 
this sort, one can measure the amount of injury inflicted by any one 
polluter of the stream. The insistence upon such a rule throws a 
high hurdle into the path of the plaintiff’s successful suit. In this 
case the court held that there was insufficient evidence to present the 
question as to whether or not there was a concert of action among 
the defendants—this notwithstanding the fact that, in a former equit- 
able action for an injunction, the defendants had been joined, that 
they had jointly contributed to the salary of an inspector appointed 
by the court in a consent decree to supervise conditions, and that there 
had been cooperation among them to determine the extent of pollu- 
tion after the present action was filed. 

Abilene & S. Ry. Co. v. Herman® is another illustration of the 
use of technicalities to hamper recovery. The defendant’s negligence 





% Sussex Land & Live Stock Co. v. Midwest Ref. Co., supra note 63; Salem Iron Co. v. 
Hyland, 74 Ohio St. 160, 77 N. E. 751 (1906); Straight v. Hover, supra note 63. In the Sussex 
case the court held that pollution resulting from the escape of large quantities of waste oil from 
a petroleum field did not completely destroy the land for all reasonable and natural uses. The 
injury was merely a partial loss to the plaintiff of that use to which the land was adapted and 
to which he was then putting it. When the cause of the pollution ceases to be active, the court 
held, the effects will become negligible within a reasonable time thereafter. And the life of 
this oil field was estimated at twenty years! The plaintiff, therefore, could not sue for perman- 
ent damages. 

23 S. W. (2d) 713 (Tex. Com. of App. 1930); see Walters v. Prairie Oil & Gas Co., 
supra note 63. 

31 S. W. (2d) 682 (Tex. Civ. App. 1930). 
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permitted the escape of waste fuel oil into a creek which the plaintiff 
used for irrigation purposes, and the latter brought suit for the re- 
covery of damages to his crops. The trial court granted a judgment 
for the plaintiff and the Texas Court of Civil Appeals remanded the 
action because of error in the determination of the amount of dam- 
ages. The plaintiff had shown his profits for the years before the pol- 
lution and the lack of profits thereafter. The court held this evidence 
to be insufficient since it did not indicate the market conditions, labor 
costs, marketing costs, and other factors that determine the margin 
of profit. Inasmuch as the plaintiff was not a business analyst, such 
a demand on the part of the court would have necessitated his hiring 
as expert witnesses a market analyst, a professor in agricultural 
marketing, an agronomist, a soil chemist, and a labor accountant. All 
this for a suit involving $3,0001!®7 

These rules of evidence and damages, to be sure, have not been 
invented to fit the occasion. Rather common law and equity afford 
examples of these propositions. Their application to the complex situ- 
ations in stream pollution cases—-applications which their originators 
scarcely could have foreseen—operate to hamper recovery in such 
suits. A court inclined to foster those interests that would be injured 
by a strict application of the “flow of the stream” or “reasonable use” 
rules check-mates the rigors of those doctrines by a strict applica- 
tion of the rules of evidence, damages, or procedure. On the other 
hand, judges desiring to enforce the old law of stream pollution suc- 
ceed in sidestepping these very same difficulties.** 


CoNCLUSION 


In closing this paper a repetition of its initial warning may be de- 
sirable, namely, that the object of this study is to raise queries con- 
cerning the accommodation of the traditional law of stream pollu- 
tion to new situations and to the pressure of new interests. The 
record of court opinions appears to indicate that judges, being human, 
permit their concepts of social and economic justice to influence their 
decisions. Further than this preliminary conclusion we cannot now 
go. An authoritative solution to this problem must await a detailed 
research into the records of trial courts, the background of judges, 
the relative influence of various economic groups in communities 
where stream pollution occurs, and other pertinent socio-legal data. 





* Cj. Hayes v. Waldron, 44 N. H. 580, 84 Am. Dec. 105 (1863). 
® Morgan v. City of Danbury, supra note 13; Little Schuylkill Nav., R. R. & Coal Co. 
v. Richard’s Adm., supra note 61. 








“ARISING OUT OF AND IN THE COURSE OF THE 
EMPLOYMENT” IN WORKMEN’S COMPENSA- 
TION LAWS—PART III 


Ray A. Brown 
IV 


ARISING OUT OF THE EMPLOYMENT 
A 


The phrase “arising out of and in the course of the employment,” 
the standard for determining the liability of the employer for in- 
juries to the employee under the workmen’s compensation statutes, 
contains, as has been previously indicated, two separate doctrines. In 
order that the employer be responsible for injuries to his workman, 
the workman must at the time of the injury have been “in the course 
of the employment.” Previous installments of this article have al- 
ready discussed this phase of the problem.! But the injury must also 
“arise out of the employment,” and to a discussion of this concept the 
present writing is devoted. 

Speaking very generally, an injury arises out of the employment 
when between it and such employment there exists a causal connec- 
tion of greater or less tenacity, or, putting the same idea in slightly 
different form, when the employment is in some way responsible for 
the injury. It is on this principle of industrial responsibility indeed, 
that the compensation acts find their theoretical and constitutional 
basis. From time immemorial, accident, injury, and death have been 
to the workers engaged in industry and commerce a necessary inci- 
dental consequence. At the common law this burden fell with crush- 
ing weight upon the workman and his dependents. The employer 
could be held liable only if he were guilty of some fault of wilfulness 
or of negligence, and even then the employee was likely to be defeated 
by certain well-known common-law defenses. It was the purpose of 
the workmen’s compensation laws to give to the workman and to 
society a more just and complete solution to the problem of industrial 
accidents, to lift the burden from the shoulders of the employed class 
and place it upon the industry which occasioned it and ultimately 
distribute it over the consuming public as part of the cost of the 
goods and services furnished. It was not, however, the intention “to 





1 Brown, Arising out of and in the Course of the Employment (1931-32) 7 Wis. L. Rev. 
15 and 67. 
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set labor apart and to withdraw it from its conditions and from the 
action of economic forces and their consequences and give it immunity 
from the pitilessness of life.”* The injury suffered must bear a re- 
lation to the employment, or else the reasons for placing the cost 
thereof on the employment fail, and the compensation laws become 
arbitrary, unjust, and probably unconstitutional. The Illinois Su- 
preme Court states the matter as follows: 


It is not sufficient that the accident occur in the course of the employment, 
but the causative danger must arise out of it. The words ‘arising out of’ 
refer to the origin or cause of the accident, and are descriptive of its character, 
while the words ‘in the course of’ refer to the time, place and circumstances 
under which the accident takes place......... By the use of these words it was 
not the intention of the legislature to make the employer an insurer against 
all accidental injuries which might happen to an employee while in the course 
of employment, but only for ........ injuries arising from or growing out of the 
risks peculiar to the nature of the work ........ . and [for] accidents in which it is 
possible to trace the injury to some risk or hazard to which the employee is 
exposed in a special degree by reason of such employment.* 


As shown by this excerpt this principle of relationship between 
the employment and the injury may be and is frequently expressed 
in two different ways. The first stresses the factor of causation. An 
injury “ ‘arises out of the employment’ when there is apparent to the 
rational mind upon consideration of all the circumstances, a causal 
connection between the conditions under which the work is required 
to be performed and the resulting injury.”5 The second stresses the 
concept of a hazard of the industry, of a risk connected with and in- 
cidental to the employment. “An accident arises out of the employ- 
ment when it is something the risk of which might have been con- 
templated by a reasonable person when entering the employment as 





2The phrase is from the dissenting opinion of Mr. Justice McKenna in Arizona Copper 
Co. v. Hammer, 250 U. S. 400, 39 Sup. Ct. 553 (1919). 

3% For a development of this thesis as a constitutional problem see Arizona Copper Co. v. 
Hammer, supra note 2. See also Cudahy Packing Co. v. Parramore, 263 U. S. 418, 44 Sup. 
Ct. 153 (1923). In the course of its opinion the court said, “It may be assumed that, where 
an accident is in no manner related to the employment, an attempt to make the employer 
liable would be so clearly unreasonable and arbitrary as to subject it to the ban of the 
constitution. . .” 

* Craig, J., in Mueller Construction Co. v. Industrial Board, 283 Ill. 148, 152, 118 N. E. 
1028 (1918). See also Rosenberry, C. J., in Newman v. Industrial Comm., 203 Wis. 358, 360, 
234 N. W. 495 (1931). ‘The whole theory and purpose of the workmen’s compensation act was 
to charge upon industry as one of the necessary elements of cost in the production of goods, 
losses sustained by workmen in their employment. It was never intended to make the work- 
men’s compensation law an accident insurance or a health insurance measure.” 

5In re McNicol, 215 Mass. 497, 102 N. E. 697 (1913). See also Novach v. Montgomery 
Ward & Co., 158 Minn. 495, 198 N. W. 290 (1924). 
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incidental to it. A risk is incidental to the employment when it be- 
longs to or is connected with what a workman has to do in fulfilling 
his contract of service.”® The negative of this is that risks not in- 
cidental to the employment but common to the general public are ex- 
cluded as sources of the employer’s liability.7 Let us now turn to a 
more extended investigation of these concepts. 


B 


The problem of causation has been a fruitful subject for discus- 
sion among legal scholars, particularly in connection with the law of 
negligence. A defendant has been guilty of a careless and negligent 
act. A plaintiff has been injured. In order for the defendant to be 
held liable to the plaintiff it must be shown that his wrong-doing was 
in law the cause of plaintiff’s injury. In other words, a causal con- 
nection must be found between the defendant’s act and the plaintiff’s 
injury. The statement of this nexus, the determination of its essential 
factors, has, it is fair to say, been the despair of legal writers, so that 
the confusion of thought in the matter “has given to the whole sub- 
ject of so-called proximate causation the appearance of an insoluble 
mystery.””® 

In workmen’s compensation law the causation problem, though 
partially related, is yet somewhat different, and in any event much 
more difficult. It has been said that the ordinary tort cases furnish but 
little guidance in determining whether the employment can be fixed 
with the causal responsibility for a given accidental injury.!° In tort 
cases the liability-producing character of the defendant’s act is as- 





* United Disposal, etc. Co. v. Industrial Comm., 291 Ill. 480, 126 N. E. 183 (1920); 
Bryant v. Fissell, 84 N. J. L. 72, 86 Atl 458 (1913). 

TSee In re McNicol supra note 5; Carey v. Industrial Comm., 181 Wis. 253, 194 N. W. 
339 (1923); Kowalck v. N. Y. Consol. R. Co. 229 N. Y. 489, 128 N. E. 888 (1920). 

The Wisconsin court has consistently employed the concept of the incidental risk or 
hazard in deciding the cases presented to it. See particularly Schroeder v. Daly, 169 Wis. 567, 
173 N. W. 328 (1919). 

See 1 Scunemer, Workmen’s Compensation Law (1932) 734, for further attempts of 
the courts to explain the phrase “arising out of the employment.” 

® Smith, Legal Cause in Actions of Tort (1911) 25 Harv. L. Rev. 103, 223, 303. Bingham, 
Legal Cause (1909) 9 Cor. L. Rev. 22, 139; Bohlen, The Probable or Natural Consequences as 
the Tests of Liability in Negligence (1901) 49 U. or Pa. L. Rev. 79; Beale, The Proximate 
Consequences of an Act (1920) 33 Harv. L. Rev. 633; Edgerton, Legal Cause (1924) 72 U. or 
Pa. L. Rev. 211, 243; McLaughlin, Proximate Cause (1925) 39 Harv. L. Rev. 149; Green, 
RATIONALE OF ProxmmaTE Cause (1927); see also TENTATIVE Drart No. 8, RESTATEMENT OF 
THE Law oF Torts, AMERICAN Law INSTITUTE. 

*TentaTIve Drart No. 8, supra note 8, at 98. 

“Tn various attempts at an abstract statement of the meaning of the expression 
‘arising out of his employment’ the terms ‘causal,’ ‘cause,’ and ‘proximate cause’ are used with 
some freedom, and it must be confessed with some looseness of meaning and much vagueness of 
application. These terms come to us freighted with the meaning given to them in the law of 
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sumed, and the problem of proximate causation is to trace a nexus 
between that act and a claimed resulting damage. 

In compensation cases, on the other hand, the problem, is to de- 
termine whether the original act, the accidental injury,!! possesses 
liability-producing qualities ; whether, admitting that the injuries suf- 
fered are due to that accident, the accident is a matrix from which 
the liability of the employer can arise. Of course, when it is determ- 
ined that the accident does possess those liability-producing qualities, 
the problem still remains of determining whether the injuries suf- 
fered can be traced to that accident as a legal cause, but that is a 
problem not within the scope of this discussion.12 Nevertheless, even 
in the compensation cases the liability-producing character of the ac- 
cidental injury is to be determined by showing a causal relationship 
between that accident and the employment. This is where the diffi- 
culty commences. In the ordinary tort case there is a single definite 
wrong of commission or omission from which by a definite chain 





negligence, precise and definitely limited, and used in the discussion of cases where liability is 
based on fault. . . . Under the compensation cases where negligence, whether of the master or the 
servant, plays no part, these terms do not seem to be used with the same definiteness of meaning. 
In the strict legal sense of the terms, as used generally in the law, an employment can seldom be 
the cause, still less the proximate cause, of a personal injury received by a worker in that 
employment. . . . The employment may be considered as causal in the sense that it is a 
necessary condition out of which, necessarily or incidentally due to the employment, arise the 
facts creating liability, and that is the extent to which the employment must be necessarily con- 
nected in a causal sense with the injury. If we run over the cases in which compensation has 
been awarded, it will be found to be rarely true, although it may be true, that the employment 
itself was in any hitherto recognized use of the words in law, either the cause, or the proximate 
cause: and yet the decisions are right because to the rational mind the injury did arise out 
of the employment. . . . The absence of any attempt by the legislature to tie up the meaning 
of the act by any use of the words ‘cause’ and ‘proximate cause’ is significant.” Gager, J., in 
Fiarenzo v. Richards & Co., 93 Conn. 581, 107 Atl. 563 (1919). See also Milwaukee v. In- 
dustrial Comm., 160 Wis. 238, 151 N. W. 247 (1915); Newark Hair Co. v. Feldman, 89 
N. J. L. 504, 99 Atl. 602 (1916). 

12 The original compensation acts confined their provisions to accidental injuries, and this 
article is devoted tc determining when such injuries can be said to arise out of and in the 
course of the employment. The extension of the compensation acts to cover all injuries whether 
accidental or not, and also occupational diseases (Wisconsin Laws 1919, c. 457, Sec. 2) raises prob- 
lems beyond the scope of this discussion. Neither does this paper deal with the question of 
just what injuries may be considered ‘‘accidental,’’ though under the older type of statute the 
question was frequently litigated. 

%2 The following Wisconsin cases, cited for purpose of illustration, are concerned with the 
question whether damages suffered by an employee can be attributed to an accident, which it is 
admitted arose out of and in the course of the employment: (1) Hackley-Phelps-Bonnell Co. 
v. Cooley, 173 Wis. 128, 179 N. W. 590 (1921). Claimant, a woodsman, while at work, fell 
and struck his arm against a stump. Later on he pulled two splinters from his arm. These 
caused an infection and his arm had to be amputated. The court sustained a finding of the 
commission that the loss of the arm was due to the fall. The question involved was purely one 
of fact. 

(2) Voelz v. Industrial Comm., 161 Wis. 240, 152 N. W. 830 (1915). Claimant, a 
plumber, while working under a wash basin felt something fall in his eye. It pained him so 
that he rubbed it. Later an infection occurred. The commission gave an award, holding that 
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of cause and effect the resultant damage may or may not be traced. 
In compensation cases this is not true. The original causative factor 
is not a single definite thing but an exceedingly complex, variable, 
and undefined collection of substances, activities and conditions, mak- 
ing up what is termed the “employment” of the injured man. It 
includes not only buildings, machines, instrumentalities, and em- 
ployees, all under the control of the employer, but also the peculiar 
environment within which the employment is placed. It thus compre- 
hends not only the activities and the physical properties of third per- 
sons but even the uncontrollable forces of nature. In compensation 
law an injury may be said to arise out of the employment, if such em- 
ployment, in its conditions, its relationships, or its environment in 
some way causes or occasions the accident, from which the injury of 
the employee arises. 

What then do we mean by cause? Modern philosophic thought 
is indeed apt to reject the whole concept. Science it is said can only 
describe sequences that have in the past occurred. It can neither ex- 
plain why they have occurred, attributing to one of the sequences the 
character of cause, and to another that of result, nor can it guarantee 
that such sequences will occur in the future.1* An older and more 
current formula is that the cause of a given event is the sum total 
of all the conditions, positive and negative, which are necessary if 
that given event is to take place.1* Against attributing to any one 
condition the quality of cause, John Stuart Mill argued that the 
choice of any one condition necessarily depends upon the purpose of 
the inquiry, and upon the ignoring of the other causative factors 
through the tacit assumption of their existence. For example, a 
man falls from a ladder. The physicist may attribute the fall to the 
force of gravity. The layman, on the other hand, seeking only the 





the infection came either directly from the object dropped or through a towel or other object 
used in rubbing the eye, and in either event the infection was due to the accident. The court 
reversed the commission, holding that if the infection were due to the latter cause, it was not 
the proximate result of the accident. Here the question was one of law. 

(3) Acme Body Works v. Industrial Comm., 204 Wis. 493, 234 N. W. 756 (1931). In 
1920 claimant received an injury to his eye arising out of and in the course of his employment, 
and compensation was paid therefor. In 1926 a cataract was discovered in the eye. It was 
found by the commission that the added injury was caused by the original accident. The ques- 
tion was of the extent of the damage and was purely one of fact. 

(4) Kill v. Industrial Comm., 160 Wis. 549, 152 N. W. 148 (1915). The claimant, while 
about his employment, accidently cut his wrist. Later he engaged in a boxing match, with 
the result that the strenuous exercise “lighted up” certain dormant germs in his blood, causing 
an infection which led to serious results. It was held as a matter of law that the original accident 
was not the legal cause of this latter injury. 

18 See Pearson, THE GRAMMAR OF ScIENCE (1911) 113 ef seq; RATNER, THE PHILosopHy 
or JoHN Dewey (1928) 63. 

14 See Joun Stuart Mrz, A System or Locic (8th ed.) Chap. V. 
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human responsibility, may find the cause in the carelessness of the 
climber, or in the defective condition of the ladder, as the case may 
be.15 To Mills and his disciples, the only refuge seems to be to in- 
clude all the conditions as the cause. Nevertheless, other scholars in 
the realm of the abstract do essay to discriminate. An event is a 
change in the existing status, “Change can only be produced by 
change.” Thus the cause of a given event must be force in some 
capacity, kinetic or potential.1® In some situations at least this propo- 
sition may be useful in the search for the causative factor in compen- 
sation cases. Even the negation that causation is nothing more than 
the description of sequences may have its practical usefulness. When 
from a certain juxtaposition of conditions certain other conditions 
usually follow, the popular mind is apt to treat the former as the 
cause of the latter. For example, a person is employed in a gravel 
pit loading a car in the hot sun. Sunstroke follows. It is no stretch 
of reason to say that in such event the employment is the cause of the 
physical injury. 

To judges and administrators, however, seeking the solution of 
practical concrete problems in the affairs of men, the efforts of phil- 
osophers and logicians are apt to be of but small assistance. The 
philosopher seeks an ultimate and invariable truth; the jurist seeks to 
decide the case of John Doe and Richard Roe. The philosopher uses 
individual instances as mere aids in his search for eternal verities ; the 
judge employs whatever generalizations are conveniently at hand to 
decide the specific case. The philosopher exists in an intellectual at- 





5 See MILL, op. cit. supra note 14, at 237. In Thom v. Sinclair, [1917] A.C. 127, the 
applicant was working in a shed packing herring. A brick wall on the adjoining premises fell 
on the shed and brought it down upon the applicant. In the course of an opinion affirming an 
award, Viscount Haldane, holding that the employment must be a cause of the injury, said, 
“The expression ‘cause’ is almost invariably used in a way which lacks precision. In strict logic 
the cause cannot be pronounced to be less than the sum of the entire conditions. But in ordinary 
speech and practice we select some one or more out of what is an infinite number of conditions 
to be treated as the cause. From the practical standpoint of the man in the street the cause 
of setting the house on fire was the striking of a match, while from that of the man of science 
it was the presence of all conditions which enabled potential to be converted into kinetic energy. 
On the other hand, for the Court which tries a question of arson, the cause is the intention of 
the accused and any deed done which has accomplished this intention. What then is the special 
point of view which the Workmen’s Compensation Act of 1906 directs us to take in the practical 
selection of the circumstances which are to determine whether an event has arisen out of the 
employment which has amounted to injury by accident within the meaning of the act? I think 
that the Court is directed to look at what has happened proximately, and not to search for 
causes or conditions lying behind, as would be the case if negligence on the part of the em- 
ployer had to be established.’”’ The court interpreted this to mean that they could not go back 
of what caused the roof to fall. The employee worked under the employer’s roof. It fell and she 
was injured. That was enough. 

16 See MILL, op cit. supra note 14 at 240 for a note setting forth this contention. Cf. also 
Wor, EssenTIALs oF ScrENTIFIC MetHop (1930) 110. The concept has been vigorously at- 
tacked. Sree PEARSON, op. cit. supra note 13 at 116. 
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mosphere, too rarified to sustain the average citizen; the court must 
justify its decisions by reasons appealing to the common understand- 
ing of the common man, for it is in that understanding that law has its 
origin and sanction. Indeed the philosopher in his discussions contrasts 
the philosophic notions of causation with the current usages of the 
word in every day speech and admits the propriety of the usage for 
such occasions. It is in just this sense that the courts seek to find a 
meaning for causation in deciding causes. The thousands of compen- 
sation cases decided by the courts may thus furnish a fair sampling 
of what the word “cause” is taken to mean by the average non-phil- 
osophic mind in the every-day affairs of men. 


Cc 


The second interpretative concept, the “hazard of the industry,” 
is also not lacking in difficulty. “Hazard” and its synonym, “risk,” 
denote that from the existing circumstances injury or harm is likely 
to occur. Thus, freezing is a hazard of the employment of a woods- 
man employed out-doors in the bitter cold. But risks of the industry 
may exist, it is believed, even in absence of proof of the likelihood of 
their occurrence. A salesman, constantly traveling on railroads, who 
suffers injury in a train wreck would commonly be said to have suf- 
fered through a risk of the employment, even though the railroad’s 
statistics might show that the man was safer on the train than home 
in bed. When an employment exposes the employee to the opera- 
tion of forces of great capacity to do harm, these forces are a risk 
of the employment, no matter how effective the instrumentalities 
adopted to safeguard against their harmful proclivities. 

The chief difficulty with the incidental hazard concept is, how- 
ever, in the furnishing of a basis for comparison by which it may be 
determined whether the risk is incidental to that employment or one 
common to the general public. All courts would today, it is believed, 
concur with the Wisconsin court in holding that it is not necessary 
that the risk be peculiar to the employment, in the sense that it is an 
exclusive attribute thereof. Such a proposition would erase from 
the concept all value as a norm for determining the employer’s liabil- 
ity.17 The appending to the word hazard of such descriptive adjec- 





47 See Schroeder & Daly v. Industrial Comm., 169 Wis. 567, 173 N. W. 328 (1919), and 
other Wisconsin cases discussed (1931) 7 Wis. Law Rev. 17. In the above named case the court 
awarded compensation as for an injury due to a hazard of the employment, for a fall suffered 
by a travelling salesman on the public street. In the course of the opinion it said, “An em- 
ployee who is required in the usual course of his employment to cross and recross streets almost 
constantly is certainly much more likely to suffer injury from street hazards than one not so cir- 
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tives as “incidental,” “appurtenant,” “accompanying.” does not, how- 
ever, help. They describe the characteristic of a risk, defined by other 
means. They do not determine whether the risk itself comes within 
the limiting description. A common attempt to qualify the “hazard” 
concept is to say that it must not be one common to the community, 
to the neighborhood, or to the general public.1* While the law indeed 
has long hypothesized “an ordinarily prudent man” as a standard for 
determining the amount of care required in a given circumstance, it 
is very doubtful if there is any such thing as a “standard general 
public” in regard to risks suffered. An outdoor worker in a northern 
climate freezes his hands. The risk of freezing is of course greater 
for him than for people employed inside, but is the “general public” 
to which he is compared an indoors or an outdoors public? An em- 
ployee whose duties require him to travel by automobile meets with an 
accident while so engaged. The risk of such accident is of course not 
encountered by persons who remain within the home, office, or shop, 
but is the “general public” composed only of those who do not ride in 
automobiles? The actual conflict of the decisions proves the impos- 
sibility of a determinative answer.!® 

Another test for determining whether the hazard is one of the 
industry or not is whether it is increased by reason thereof. In 





cumstanced. The hazard to which the applicant in this case was exposed was not only in- 
separably connected with his employment and incidental to it, but the hazard was substantially 
increased by reason of the nature of the services which he was required to perform. 

“If it should be held that messengers, deliverymen, salesmen, and others who by the na- 
ture of their employment are required to be continually on the streets and highways, are not 
entitled to compensation for injuries received in the course of their employment if the injury 
occur on a street or highway, a large class of worthy applicants would be cut off and the work- 
men’s compensation law emasculated. If an employee in the course of his employment {fs re- 
quired to go up and down a stairway occasionally or frequently and while so doing falls and in- 
jures himself, should be denied compensation because every one uses stairways and is continually 
liable to receive like injuries? Clearly not. The risk of injury to the applicant in this case was 
incidental to his use of the street in the course of his employment, and was peculiar to the 
employment in that the work of the employee could not be carried on without his subjecting 
himself to that risk; it therefore grew out of his employment. The fact that others may be 
exposed to like risks does not change the character of the risk to which the applicant was 
exposed.”’ 

18 McNicol’s Case, 215 Mass. 497, 102 N. E. 697 (1913); Lewis v. Industrial Comm., 
178 Wis. 449, 190 N. W. 101 (1923); Carey v. Industrial Comm., 181 Wis. 253, 194 N. W. 
339 (1923); Thier v. Widdefield, 210 Mich. 355, 178 N. W. 16 (1920); Consumer’s Co. v. 
Industrial Comm., 324 Ill. 152, 154 N. E. 423 (1926). 

1° These hypothesized facts are representative of actual cases, in which judicial opinion is 
divided, though the weight of authority permits recovery. Consumers Co v. Industrial Comm., 
supra note 18. An employee shoveling coal in a coal yard in zero weather froze his hands. 
Compensation was denied. ‘‘He was not by reason of his occupation exposed to a special or 
peculiar danger from freezing greater than that shared by other persons in the same locality.’ 
Minnesota ex rel Nelson v. District Court, 138 Minn. 260, 164 N. W. 917 (1917). A janitor 
of an apartment building froze his hands while shoveling snow. Recovery was allowed. ‘The 
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Matter of Heidemann v. American District Telegraph Co.,?° a night 
watchman was accidentally shot by a policeman pursuing a marauder. 
The court held that the death of the watchman was due to a hazard 
increased by the nature of the employment. In the course of the 
opinion Judge Cardozo said: 


The sudden brawl, the ‘chance medley’... are dangers of the street confront- 
ing with steady menace the men who watch while others sleep. Casual and ir- 
regular is the risk of the belated traveller hurrying to his home. Constant 
through long hours was the risk for Heidemann, charged with a duty to seek 
where others were free to shun. The difference is no less real because a dif- 
ference of degree. The tourist on his first voyage may go down with the ship 
if evil winds arise. None the less in measuring his risk we do not class him 
with the sailor for whom the sea becomes a home.?! 


On the first impression this seems promising, but the test of the 
“increased risk” is also one of comparison, and we still have the diffi- 
culty of selecting the standard with which to compare it. Moreover the 





trial court was justified in finding that to an appreciable extent the relator was more exposed 
to the risk of injury from freezing than the generality of workers, and that the added risk 
was because of the character of his employment.’’ Slanina v. Industrial Comm., 117 Ohio State 
329, 158 N. E. 829 (1927). A truck driver about his duties on the streets was injured when 
in a tornado a tree fell on his truck, crushing it and him. Recovery was denied. “The em- 
ployee . . . received such injury . .., from a risk and danger to which the general public was 
exposed and not peculiar to the employment.’’ Globe Indemnity Co. v. Mac Kindree, 39 Ga. 
App. 58, 146 S. E. 46 (1928). In a substantially similar situation recovery was allowed. “‘When 
the duties of the employee entail his presence or travel upon the highway, the claim for an 
injury there occurring is not to be barred because it results from a risk common to all others 
upon the highway under like conditions, unless it is also common to the general public without 
regard to such conditions and independently of place, employment, or pursuit.’ In Pattiani v. 
Industrial Accident Comm., 199 Cal. 596, 250 Pac. 864 (1926), a man travelling for a San 
Francisco company visited New York City in his travels and there contracted typhoid fever due 
to an epidemic then raging in that city. In an extended opinion the majority denied recovery. 
“The mere fact that there was an epidemic of typhoid fever in said city during the period of 
petitioner’s visit there constituted an exposure or risk of the commonalty in general and was 
not peculiar to or characteristic of his employment.’’ Finch, J., dissenting said: “The term 
‘general public,’ however, is flexible. It may include the inhabitants of a large territory or 
only those of a small area, depending upon the connection in which it is used. If petitioner’s 
regular employment had been in New York City, then, under the findings, he would not be 
entitled to compensation, because his risk would have been no greater than that of the general 
public of that city of which he would have been a part. But since his regular employment 
was in San Francisco, where there was not an epidemic of typhoid fever, and he was required 
to go, on a temporary and special mission, to New York, where typhoid fever was epidemic, 
the general public whose risk is to be compared with that of petitioner should, in my opinion, 
include the people of San Francisco as well as those of New York. If that be true, there 
is no escape from the conclusion that petitioner incurred a special risk by going to New York.” 

230 N. Y. 305, 130 N. E. 302 (1921). 

31 See also the quotation from Schroeder & Daly v. Industrial Comm., supra note 17. In 
Myers v. Louisiana Ry. & Nav. Co. 140 La. 937, 74 So. 256 (1917), the court after a review 
of the authorities, said, “‘It ought to be sufficient that the nature of the employment was such 
that the risk from which the injury resulted was greater for the workman than for a person not 
engaged in the employment.’ 
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test is of practically no use when used as a means of exclusion. Un- 
doubtedly the sailor constantly on the waters is exposed to an in- 
creased and unusual degree to the perils of wind and wave, so that 
injury or death resulting therefrom is properly considered a hazard 
of the employment. But unfortunately for the purpose of selecting 
the “increased hazard” as a test, the dependents of the casual traveller 
on his first voyage would undoubtedly also be allowed to recover as 
for an accident due to the employment if the ship should founder 
and be lost. The point is stated by Lord Finlay in the British House 
of Lords in a case involving injury to a plumber’s helper while on the 
public street on an errand for his employer,?? as follows: 


The frequency or infrequency of the occasions on which the risk is in- 
curred has nothing to do with the question whether an accident resulting from 
that risk arose out of the employment.... Where the risk is one shared by ail 
men, whether in or out of employment, in order to show that the accident 
arose out of the employment it must be established that special exposure to 
it is involved. But when a workman is sent into the street on his master’s 
business, whether it be occasionally or habitually, his employment necessarily 
involves exposure to the risks of the streets and injury from such a cause 
arises out of his employment. There is nothing in the Act about any necessity 
for showing that the employment involves an extra or special risk, and once it 
is clear, as it is in the present case, that the accident was the result of a risk 
necessarily incidental to the performance of the servant’s work, all inquiry, 
as to the frequency or magnitude of the risk is irrelevant. It is quite immater- 
ial whether the nature of the employment involves continuous or only oc- 
casional exposures to the dangers of the streets. 


The test used by Judge Cardozo in the Heidemann case may be help- 
ful in some situations. It cannot however be a universal one. 


D 


The courts have struggled arduously and valiantly in their at- 
tempts to decide whether a particular accident “arises out of the 
employment.” The usual opinion, after a few preparatory remarks 
concerning the humane character of compensation legislation and the 
liberal interpretation that should be given to the act, customarily 
gives expression to one or more general formulas, by which it 
professes to be guided in reaching a decision. It then follows with 





% Dennis v. A. J. White & Co. [1917] A. C. 479, 482. There is much similar authority 
in this country. See for example: Bookman v. Lyle Culvert Co. 153 Minn. 419, 190 N. W. 
984 (1922). A stenographer who crossed the street to mail a letter and was struck by a passing 
automobile could recover as for an injury due to a hazard of the employment. McDonald v. Gulf 
Refining Co., 98 Conn. 286, 119 Atl. 222 (1922). Watchman whose duties included feeding a 
dog on the premises was struck while crossing street to obtain food. Recovery was allowed. 
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a large number of supposedly analogous cases from numerous juris- 
dictions, many dissimilar and not a few irrelevant, and then with 
the air of a magician pulling the rabbit out of the hat declares that 
it is clear that the accident involved in the present case either does 
or does not arise out of the employment. It is not surprising that 
conflict and confusion results. In Storm v. Industrial Accident Com- 
mission,?® the California court, as if to clinch its argument denying 
compensation said, ““This case would have been no different, on prin- 
ciple, if the employee had been injured by a stray bullet coming from 
the scene of an attempted holdup several blocks away. Under those 
circumstances it would scarcely be claimed that the injury was prox- 
imately caused by the employment.” Yet when this case, which the 
California court hypothesized as the perfect example of the non- 
compensable injury, was presented in substantial similitude to the 
Alabama court, it permitted a recovery.24 The United States Circuit 
Court of Appeals for the Eighth Circuit may well confess to being 
“lost in a labyrinth of judicial utterance.”’25 

At a previous time?® fuller note has been made of the un- 
satisfactory condition of the cases, of the impossibility of providing 
any single formula to shed light into the chaotic darkness, and of the 
desirability of providing more determinative tests for the solution of 
the many cases presented to administrators and courts. Just as resort 
was had in interpreting “course of employment” to certain type situ- 
ations, so in the search for definitive norms to apply to the companion 
phrase, “arising out of the employment,” the analysis and organiza- 
tion of cases according to fact situations will be helpful. 

Since this discussion relates only to accidental injuries the most 
helpful basis of classification would seem to be in accord with the 
force or energy which occasioned the accident from which the em- 
ployee’s injuries arose.27_ An accident is an event, an occurrence, a 
change. It can therefore be brought about only by force, either kinetic 
or potential. Such force may be exerted (1) by the employer him- 
self, (2) by the employee, (3) by a co-employee, (4) by an instru- 
ment of the employer, (5) by a third person or an instrument of a 
third person, or (6) be an uncontrolled phenomenon of nature, the 
heat, cold, or storm. In proposing the source of the generative forces 





78191 Cal. 4, 214 Pac. 874 (1923). 

™% Boris Construction Co. v. Haywood, 214 Ala. 162, 106 So 799 (1925). A truck driver on 
the street was killed by a stray bullet from a rifle of a small boy, a block away, who was 
shooting at sparrows. 

%° Kansas City Fibre Box Co. v. Connell, 5 Fed (2d) 398 (1925). 

See Brown, supra note 1, at 21. 

27 See supra note 16. 
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as a basis of classification it is recognized that the situation is often 
complex. Suppose, for example, that a third person, an enemy of A, 
an employee of B, induces C, a co-employee, to place a highly charged 
electric wire used in B’s plant in a place where A in the course of 
his employment will touch it. A does so touch it and is killed. Even 
from the purely physical standpoint A’s death may be attributed to 
the act of A, to the act of C, or to the electric current, and if moral 
and legal responsibility be considered, the malevolent third person 
would also have to be included. Fortunately for the purposes of clas- 
sification at least, and probably even for determining liability,?® it is 
not necessary to designate the single proximate cause of the ultimate 
disaster. For present purposes the causative factor in any accident 
may be that energy-possessing agency which either directly occasions 
the accident or, through a recognized chain of causes and results, is 
the proximate cause of the accident, according to the rules pertaining 
to the ordinary law of torts.2° Thus a given accident may have sev- 
eral contributing causes, and several possible classifications, and an 
employer may be held liable therefor if any one of the contributing 
factors involves an agency for which he is responsible. 

In compensation law it is dangerous to generalize. It would seem, 
nevertheless, that there is a fundamental difference between those 
causative agencies which are part and parcel of the employer’s busi- 
ness and under his control, and those agencies which lie outside of 
that business. If the accident be attributable to an act of the employer 
or employee, to an act of a fellow worker, or to an instrument of 
the master, it is quite reasonable to hold the employer liable, no matter 
how unusual and unpreventable the accident. Since the causative 
agent is used in the business for the employer’s benefit and profit, on 
well known principles, the employer should also be held liable for the 
incidental harm to an employee due to the activities of that agent. It 





% Cudahy Packing Co. v. Parramore, 263 U. S. 418, 44 Sup. Ct. 553 (1919). See also 
the quotation from Fiarenzo v. Richards & Co., supra note 10, and Milwaukee v. Industrial 
Comm., supra note 10. 

See TenTATIVE Drart No. 8, RESTATEMENT OF THE LAW oF Torts, AMERICAN LAW 
Instri1uTeE, 25 ff., for the latest and most authortative discussion of this subject. In compensa- 
tion law the following cases illustrate the tracing of an accident to the employment through one 
or more intermediate steps: Patten Hotel Co. v. Milner, 145 Tenn. 632, 238 S. W. 75 (1921). 
A cook in the hot kitchen of a hotel stepped to an outside door for air. He fell and a pass- 
ing truck ran over and killed him. Held, that the employment was the cause of his death. 
Brightman’s Case, 220 Mass. 17, 107 N. E. 527 (1914). A cook was employed on a lighter. 
It began to sink. In his exertion to save his belongings he had an attack of heart failure. 
The heart failure was an accidental injury due to the employment. Webber’s Case, 121 Me. 
410, 117 Atl. 513 (1922). An elderly night watchman who was compelled in his duties to 
go up and downstairs many times felt a sudden pain in his knee, causing him to fall so that 
a sprained limb resulted. Held, that the exertion of climbing the stairs caused the pain which 
caused the fall, and that the claimant could recover. 
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is here that the concept of a causal relationship between the employ- 
ment and the injury is peculiarly applicable. If, however, the causa- 
tive agent is outside the employer’s business, is not created, employed, 
or controlled by him, then it would seem unjust to hold the employer 
liable for injuries due to such agent, unless the business in some way 
exposes the employee to an unusual risk of injury from such agent. 
It is here, then, that the concept of the hazard of the industry plays 
its peculiar and necessary part. 

It should, however, be emphasized that the classification proposed 
has no deep philosophic basis, nor is it suggested as a universal sol- 
vent for disputed controversies. It is merely a practical pattern for 
the arrangement of the adjudicated cases. For that reason it cannot 
be pressed too far. Many cases naturally group themselves about cer- 
tain conspicuous facts, which have no logical connection with the 
causative agent occasioning the injury. Thus the courts and legal 
writers create a category of “street hazard” cases, in which are assim- 
ilated all accidents happening on the streets, regardless of the pe- 
culiar cause thereof.8° Precedent of leading cases also goes far to 
shape the current of decision. Because the much cited case of Jn re 
McNicol*' held an employer liable regardless of his negligence for 
the death of an employee assaulted by a co-employee in an intoxicated 
frenzy due to habitual drinking, it has come about that most courts 
allow compensation for assaults from drunken or insane coemploy- 
ees, though they deny them where the assault was by an employee 
in his right mind but for reasons extrinsic to the employment.%? 
The practical exigencies of administration also play their part in 
forming judicial doctrine. Take the cases of falls. A fall may be 
due to the condition of the premises, to exertion in the line of the 
employee’s duties, or to vertigo arising from previous over-indulgence 
in food or drink. In the great majority of cases it is difficult to tell 
what was the actual predominating factor. The natural result is, that 
in absence of clear affirmative proof all “fall” cases are treated alike 
with no attempt to differentiate according to the factors which oc- 
casioned them. It therefore seems desirable to use the proposed classi- 
fications somewhat loosely and even at times illogically. It is after all 
not an end in itself, but a mere device to assist in furnishing criteria 
for the decision of the cases which are constantly being presented to 
courts and commissions administering the workmen's compensation 
laws. 

[To Be Concluded] 

* The cases will be discussed infra. 


#1215 Mass. 497, 102 N. E. 697 (1913). 
%2 The cases will be discussed infra. 
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ExTENT To WHICH QUESTIONS NOT RAISED AND PRESERVED IN 
THE TRIAL Court WILL Be CoNSIDERED ON REVIEW 


D. EFFrect oF STATUTORY PROVISIONS 


The problem of the extent to which courts of review will consider 
new questions is in some degree controlled, or at least influenced, by 
statutory regulations.25* The statutes may be classified in two general 
groups: (1) statutes extending the right or duty to consider new 
questions; and (2) statutes restricting the right to consider new 
questions. 

(1) Statutes Extending the Right or Duty to Consider New 
Questions. A few states have statutes providing that certain specific 
questions shall be considered although raised for the first time on 
review. The Michigan statute, previously discussed,?5% providing that 
errors in instructions given by the trial court shall be reviewed al- 
though no exceptions were taken to them, is illustrative of this type 
of statute. No attempt will be made here to list or consider regula- 
tions of that nature. But some jurisdictions have statutes of general 
scope which might be, and to some extent have been, construed to 
impose a duty on the reviewing court to consider questions not raised 
below. These statutes will be discussed. 

(a) United States. The Federal Judicial Code provides :?54 

On the hearing of any appeal, certiorari, writ of error or motion for a 
new trial, in any case, civil or criminal, the court shall give judgment after 
an examination of the entire record before the court without regard to tech- 
nical errors, defects, or exceptions which do not affect the substantial rights 
of the parties. 





* Installments I and II appear in (1932) 7 Wis. L. Rev. 91, 160. They deal with the 
extent to which courts will deviate from their general rule that questions not raised and pre- 
served in the trial court will not be considered on review. Part III commences with the study 
of the extent to which this problem is affected by statutory provisions. It continues with an 
analysis of (1) the extent to which highest courts of review will consider questions not prop- 
erly raised and preserved in intermediate courts of review; and (2) the extent to which courts 
of review will consider questions not properly raised and preserved in said courts. 

%2 The importance of the New York constitutional and statutory provisions has been 
discussed. See supra (1932) 7 Wis. L. Rev. 95. 

33 See supra (1932) 7 Wis. L. Rev. 173. 

4 28 U.S. C. $391 (1926). 
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In August v. United States,255 the defendant was convicted of offer- 
ing a bribe. Counsel for the government in his argument to the 
jury made certain improper remarks which were clearly prejudicial 
to the rights of the defendant, but no exception was taken to his con- 
duct. On review, the Circuit Court of Appeals for the Eighth Cir- 
cuit held that the code provision quoted above not only authorized 
but also commanded the court to consider the error irrespective of 
whether it had been properly raised and preserved at the trial. The 
year following this decision, the same court, without any reference 
to the statute, considered a new question in a criminal case on the 
basis of the liberal federal rule that reviewing courts will notice 
errors in criminal cases where justice requires it, although the points 
were not raised below.25¢ The problem arose again before the Cir- 
cuit Court of Appeals for the Eighth Circuit in Feinberg v. United 
States.257 The opinion in that case pointed out that the Supreme 
Court of the United States in cases decided long after the code had 
been enacted had held that proper objection and exception were es- 
sential to procure a review of errors occurring in the course of the 
trial unless the court felt that justice had miscarried. In concluding 
that the construction announced in August v. United States was er- 
roneous, and in expressly overruling that construction, the court, 
quoting from a decision of another federal court, said :258 


We do not construe the section as authorizing appellate courts to decide 
on the whole record whether exceptions have been taken or not. The mis- 
chief it was intended to correct is just the opposite of overlooking defects due 
to negligence, ignorance, or inadvertence, viz., the reversal of judgments be- 
cause of errors, defects, or exceptions which, though raised with technical ac- 
curacy, do not affect substantial rights. 


The Circuit Courts of Appeals for the other federal circuits have 
with substantial uniformity refused to accept the rule of August v. 
United States.?5° 

Several states have provisions, especially in criminal cases, sub- 
stantially identical with this section of the United States Code. The 
principle announced in August v. United States has apparently not 





385257 Fed. 388 (C. C. A. 8th, 1918). 

3 Skuy v. United States, 261 Fed. 316 (C. C. A. 8th, 1919). 

312 F. (2d) 955 (C. C. A. Sth, 1924). 

38 Feinberg v. United States, supra note 257, at 956. 

% Carson v. Jackson, 281 Fed. 411 (Ct. of App. D. C. 1922); Bilboa v. United States, 
287 Fed. 125 (C. C. A. 9th, 1923). But cf. Sagliuzzo v. Frymier 15 F. (2d) 749 (C. C. A. 9th, 
1926). 
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even been urged under most of these statutes.2®° But such a conten- 
tion was made to the New York Court of Appeals in People v. Cum- 
mins.2®1 The court held that the statute neither required nor per- 
mitted it to consider errors of law not properly raised and preserved 
below. 

(b) Jowa. An Iowa statute?®? analogous to the Federal act, ex- 
cept that it applies to criminal cases only, has received a somewhat 
different treatment. It is construed to require the consideration on 
review of the objection that an indictment fails to charge a criminal 
offense although that point was not raised below.?®* In State v. 
Hathaway,?** the defendant was convicted of larceny. He raised the 
objection for the first time on review that the trial court had erred in 
its instructions. The supreme court held that although the statute re- 
quired it to determine appeals in criminal cases without regard to 
technical errors or defects not affecting the substantial rights of the 
defendant, the failure of the defendant to object to instructions was 
not a technical error of the kind contemplated by the statute; that 
the statute does not require the court to consider errors of law oc- 
curring during the course of the trial unless they are properly raised 
and preserved in the trial court. But where the supreme court is of 
the opinion that the defendant has not had a fair trial, the statute has 
been held to authorize and command it to reverse the judgment al- 
though the specific legal errors relied on are not properly before it.?65 

It is apparent that the results reached in Iowa under this statute 
are substantially the same as those reached by a majority of the courts 
without the aid of a statute. The principal difference is one of theory. 
The Iowa Supreme Court acts where an indictment fails to charge a 
criminal offense or where it feels that the defendant has not had a 
fair trial in a criminal case because the statute requires it to do so. 
Most courts take the same action under those circumstances on the 
theory that they should do so in the exercise of their discretion. 


(c) New Jersey. A New Jersey statute provides :26¢ 


The entire record of the proceedings had upon the trial of any criminal 
cause may be returned by the plaintiff in error therein with the writ of error, 





36° Cf. the construction of the Iowa statute, infra. 
31209 N. Y. 283, 103 N. E. 169 (1913). 


%3 Towa Cope (1931) §14010. 

28 State v. Potter, 28 Ia. 554 (1870); State v. Daniels, 90 Ia. 491, 58 N. W. 891 
(1894). 

4100 Ia. 225, 69 N. W. 449 (1896). 

3 State v. Barr, 123 Ia. 139, 98 N. W. 595 (1904); State v. Burns, 181 Ia. 1098, 165 
N. W. 346 (1917). 

26N. J. Comp. Stat. (1910) $136, p. 1863. 











150 WISCONSIN LAW REVIEW 


bringing up the bill of exceptions as signed and sealed in the cause; and on 
the argument such entire record shall be considered and adjudged by the 
appellate court; and if it shall appear from such record that the plaintiff in 
error on the trial below suffered manifest wrong or injury, either in the ad- 
mission or rejection of testimony, whether objection was made thereto or not, 
or in the charge of the court, or in the denial of any matter by the court, 
which was a matter of discretion, whether a bill of exceptions was settled, 
signed and sealed thereto, or error assigned thereon, or not, the appellate court 
shall remedy such wrong or injury and give judgment accordingly, and order 
a new trial... . 


The statute, as construed, does not require the court to reverse a 
conviction because of the admission without objection of improper 
testimony.?°? The court justifies this construction on the theory that 
the statute only applies where there has been judicial action; that 
judicial action if not under objection, must be on the court’s own 
motion ; that the court is not under a duty to act on its own mo- 
tion, at least unless there is a flagrant error.2°* But where a case 
is reviewed under this statute, the defendant is entitled to the reversal 
of a conviction based on evidence erroneously admitted or excluded 
although he did not take a formal exception to the court’s ruling.?®® 


(d) Wisconsin. A Wisconsin statute provides :27° 


In any action or proceeding brought to the supreme court by appeal or 
writ or error, if it shall appear to that court from the record, that the real 
controversy has not been fully tried, or that it is probable that justice has 
for any reason miscarried, the supreme court may in its discretion reverse the 
judgment or order appealed from, regardless of the question whether proper 
motions, objections or exceptions appear in the record or not, ... 


Although the statute does not impose an express duty on the su- 
preme court to consider new questions, several decisions have based 
the exercise of the power to consider such questions on this pro- 
vision.271_ As other decisions have, without express reliance on the 
statute, held that the court has authority to consider new questions on 





37 State v. Warady, 77 N. J. L. 348, 72 Atl. 37 (1909), aff'd. 78 N. J. L. 687, 75 Atl. 
977; State v. Dragone, 99 N. J. L. 144, 122 Atl. 878 (1923). 

28 State v. Hummer, 81 N. J. L. 430, 67 Atl. 294 (1910). 

2 State v. Ludwig, 85 N. J. L. 18, 88 Atl. 822 (1913). In considering the situations 
where testimony offered by the state is admitted over objection by the defense, or where 
testimony offered by the defense is excluded on the objection of the prosecutor, the court 
pointed out in State v. Mosley, 102 N. J. L. 94, 99, 131 Atl. 292, 294 (1925) that “‘in either 
event there is a ruling upon the admission or rejection of the testimony, which is reviewable 
without exception or objection to such ruling; and, if it works manifest wrong or injury to 
the defendant, it is judicial error which will lead to reversal.” 

37 Wis. Stat. (1931) §251.09. 

271 Dupont v. Jonet, 165 Wis. 554, 162 N. W. 664 (1917); Estate of Gabrick, 191 Wis. 
453, 211 N. W. 128 (1926). 

















~ 


REVIEW OF QUESTIONS NOT PROPERLY PRESENTED 151 


review,”?72 it is doubtful whether the statute has affected the court’s 
power. But it has tended to liberalize the exercise of that power. In 
several cases the court has considered new questions of a nature 
which probably would have been disregarded in the absence of the 
statute.272* 


(2) Statutes Restricting the Right to Consider New Ques- 
tions. Several jurisdictions have statutes which provide that certain 
specific errors must be challenged in the trial court in order to be 
available on review. Statutes providing that a failure to object by 
demurrer or answer to the improper joinder of several causes of ac- 
tion, to the plaintiff’s capacity to sue, efc., shall be deemed a waiver of 
such objections are statutes of this nature. The discussion here will 
be limited to statutes of general scope. 


(a) Connecticut. A Connecticut statute passed in 1882 pro- 
vided :273 


If the court to which such appeal is taken shall find errors in the rulings 
or decisions of the court below, it shall reverse the judgment or order for a 
new trial, unless such errors are immaterial or such as have not injuriously 
affected the appellant; but no errors shall be considered on an appeal unless 
they are specifically stated in the reasons of appeal, and unless it appears op 
the record that the question was distinctly raised at the trial, and was de- 
cided by the court adversely. 


Although in several cases arising while this statute was in force the 
court based its refusal to hear new questions on review on the pro- 
visions of the statute,?7* it is apparent from the opinion in Atwood v. 
Welton?™® that it was not considered to be a material restriction upon 
the reviewing court’s power. In that case the court said :276 


We are not disposed to disregard the statute or impair its usefulness. 
There are some questions of evidence, and some other minor or incidental 
questions, which may be involved in a case, but which are not necessarily so, 





27 Cappon v. O’Day, 165 Wis. 486, 162 N. W. 655 (1917); Langen v. Borkowski, 188 
Wis. 277, 206 N. W. 181 (1925); Braasch v. Bonde, 191 Wis. 414, 211 N. W. 281 (1926). 

27a Knudson v. George, 157 Wis. 520, 147 N. W. 1003 (1914); Gillett v. Flanner- 
Steger L. & L. Co., 159 Wis. 578, 150 N. W. 987 (1915). In the latter case the court said 
at page 583: “On the record, defendant made no complaint except as to the findings on the 
subject of negligence. If it were not for sec. 2405 M Stats., there would be no way, under 
established practice, to remedy the difficulty.” 

373 Conn. Pub. Acts 1882, c. 50, §8. 

3% Cooley v. Gillan, 54 Conn. 80, 6 Atl. 180 (1886); Mullen v. Reed, 64 Conn. 240, 
29 Atl. 478, 24 L. R. A. 664 (1894). 

37%557 Conn. 514, 18 Atl. 322 (1889). 

2%6 Atwood v. Welton, supra note 275, at 524, 18 Atl. at 323. 
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to which the statute more particularly applies. Such questions will not be 
considered unless it affirmatively appears that they were in fact made and de- 
cided in the court below. But it was not the design of the statute to deprive 
the court of the power to review the main question in the case, and to cor- 
rect any errors therein, when it necessarily appears that it was made and de- 
cided. 


By an amendment to the statute in 1897 the words “but no errors 
shall be considered on an appeal” were changed to read “but the 
court shall not be bound to consider any errors on an appeal.”?77_ The 
amendment made the statutory rule in Connecticut identical with the 
rule followed in most jurisdictions in the absence of statute. In the 
1929 revision of the provisions relating to hearings on review, that 
portion of the section relating to the consideration of errors not raised 
at the trial was omitted.?78 


(b) Maryland. The Maryland Code provides :?7° 


In no case shall the court of appeals decide any point or question which 
does not plainly appear by the record to have been tried and decided by the 
court below; .... 


This section does not prevent the question of the jurisdiction of the 
trial court from being raised for the first time on review.?®° It does 
not apply to equity cases,28! but the Code further provides :?8? 


On an appeal from a court of equity, no objection to the competency of 
a witness, or the admissibility of evidence, or to the sufficiency of the aver- 
ments of the bill or petition, or to any account stated and reported in said 
cause, shall be made in the court of appeals, unless it shall appear by the record 
that such objection was made by exceptions, filed in the court from which 
such appeal shall have been taken. 


In Lowe v. Whitridge,?** a bill in equity, improper parol testimony 
was introduced by the defendant, the executor of a will, tending to 
show that a legacy in the will in favor of the claimant was not in- 





7 Conn. Pub. Acts 1897, c. 194, §15. 

37% Conn. Pub. Acts 1929, c. 301, §6; Conn. Gen. Srat. (1930) §5694. 

7 Mp. ANN. Cope. (Bagby, 1924) art. 5, §10. 

28 Close v. So. Md. Assn., 134 Md. 629, 108 Atl. 209 (1919); Price v. State, 159 Md. 491, 
151 Atl. 409 (1930). Cf the dissenting opinion in the latter case where it was argued that 
the point considered by the court was not a jurisdictional one. 

381 Wicks v. Westcott, 59 Md. 270 (1882). 

*3Mp. Ann. Cove (Bagby, 1924) art. 5, §40. The following section provides that: 
“No defendant in a suit in equity in which an appeal may be taken shall make any objection to 
the jurisdiction of the court below, unless it shall appear by the record that such objection 
was made in said court.” 

333105 Md. 183, 65 Atl. 926 (1907). 
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tended for her. No exceptions were filed in the trial court to the ad- 
mission of the evidence, and a decree was issued in favor of the de- 
fendant. It was held on review that the statute was not intended to 
apply to a situation of the nature involved, and the court refused to 
consider the illegal evidence. A contrary construction would have 
made it possible for parties to remake a will by collusion. 


(c) Mississippi. The Mississippi Code of 1880 provided :284 


No judgment in any criminal case shall be reversed because the transcript 
of the record does not show a proper organization of the court below or of 
the grand jury, or that the prisoner was present in court during the trial, or 
any part of it, or that the court asked him if he had any thing to say why 
judgment shall not be pronounced against him upon the verdict; nor shall 
any such judgment be reversed because of any error or omission in the case 
in the court below, unless the record shows that the errors complained of 
were made a ground of special exception in such court. 


Although early opinions had indicated that this section prevented 
the consideration in criminal cases of even jurisdictional questions 
when first raised on review, the supreme court of Mississippi said in 
Arbuckle v. State?®® that the statute would be unconstitutional if 
given that application. When the section was brought forward into 
the Code of 1906, jurisdictional errors were expressly expected from 
its operation.?8* As it is the rule in Mississippi that proof of venue 
is jurisdictional in criminal cases, that question will be considered 
when first raised on review.?87 

The Code provision does not prevent the defendant from ob- 
jecting for the first time on review that an indictment fails to state 
facts sufficient to charge a crime.?88 In Clark v. State,?®® a conviction 
was reversed because the indictment charged the defendant with kill- 
ing Tobe Wallace, and the record showed that he had killed Tobe 
Hollis, although that point had not been urged below. A question 
urged for the first time on review involving the constitutional rights, 
privileges, and immunities of the defendant in a criminal case was 
considered in Telheard v. City of Bay St. Louis.?9° 





3% Miss. Cope (1880) §1433. 

385 80 Miss. 15, 31 So. 437 (1902). 

386 Miss. Cope (1906) §4936. The section retains that form today. Miss. ANN. Cope 
(Hemingway, 1927) $3417. 

%8T Monroe v. State, 103 Miss. 759, 60 So. 773 (1912). 

38 Pitman v. State, 107 Miss. 154, 65 So. 123 (1914). 

389100 Miss. 751, 57 So. 209 (1912). 

2 87 Miss. 580, 40 So. 326 (1905). 
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In Bryant v. State,?®! the defendant was convicted of selling 
liquor in Union County contrary to the provisions of the Local Option 
Act. There was no proof that the act had been put into operation in 
Union County. The defendant moved for a new trial on the ground 
that the verdict was contrary to the law and the evidence, but h: did 
not mention this particular failure of the proof. The state conte.ded 
that the code prevented the court from considering the error. This 
objection was answered by the observation that the statute did not 
operate to supply the proof necessary to show that an offense charged 
had been committed. 


(d) Missouri. A Missouri statute of civil practice provides :?9? 


No exceptions shall be taken in an appeal or writ of error to any pro- 
ceedings in the circuit court, except such as shall have been expressly decided 
by such court. 


The Missouri courts of review have held the following questions 
open for their consideration in civil cases although they were not 
raised in the trial court: (1) the trial court’s jurisdiction of the sub- 
ject matter ;298 (2) the sufficiency of the complaint to state a cause 
of action ;?9* (3) the constitutionality of the statute on which a cause 
of action was based ;?95 and (4) whether the proceeding was con- 
trary to the public policy of the state.2°* The decisions in these cases do 
not refer to the statute. 





7165 Miss. 435, 4 So. 343 (1888). 

38 Mo. Rev. Stat. (1929) §1061 .The statute was passed in its present form in 1871. 
See Laws of 1871, p. 49, $32. 

38 See Kansas City S. Co. v. Laclede County, 307 Mo. 10, 269 S. W. 395 (1925). 

34 Gilmore v. Ozard Mut. Ass’n., 21 S. W. (2d) 633 (Mo. App. 1929). 

5 McGrew v. Mo. Pac. Ry. Co., 230 Mo. 496, 132 S. W. 1076 (1910); Simpson v, 
Witte Iron Works, 144 S. W. 895 (Mo. App. 1912); Lieber v. Heil, 220 Mo. App. 896, 
296 S. W. 200 (1927). 

2% Publishers, Geo. Knapp & Co. v. Culbertson, 152 Mo. App. 147, 133 S. W. 55 
(1910); Vette v. Hackman, 292 Mo. 138, 237 S. W. 802 (1922). 
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II 


Extent To WuicH Questions Not RAISED AND PRESERVED IN THE 
INTERMEDIATE Court OF REVIEW WILL BE CONSIDERED BY 
THE HicHeEst Court oF REVIEwW* 


A. In GENERAL 


In jurisdictions having intermediate courts of review, the de- 
cisions of these courts are final on certain questions.297 But where 
a question is of such a nature that it is open to review by the high- 
est appellate court, the problem of the effect of the failure to properly 
present it in the intermediate court arises. It is the general rule that 
questions not raised and preserved in the intermediate court of re- 
view will not be considered in the highest court of review.?98 

There is a serious question whether this rule applies in New 
York. An early decision of the Court of Appeals distinctly held that 
there was no rule which prevented parties from urging in that court 
errors which had not been raised and preserved in the intermediate 
court of review.?®° This decision has never been expressly overruled. 
But in the light of later decisions, it is not clear whether the rule 
that questions must be raised below requires that they be raised merely 
upon the trial, or both upon the trial and in the intermediate court 
of review.8°° 

Questions are properly raised in intermediate courts of review 
when they appear on the record on file there, accompanied by a 
proper assignment or specification of errors. And in some jurisdic- 
tions alleged errors must be assigned in a motion for a rehearing in 
the intermediate court of review in order to be available in the event 
that the case is taken to the highest court of review. 





* Important: The problems dealt with in the remainder of this article are treated by 
reference to and comparison with the materials discussed up to this point. In view of this, 
the balance of the study will lose much of its significance unless the reader is familiar with 
the analysis of the extent to which courts of review will consider questions not properly 
raised and preserved in the trial court. 

397 For example in common law cases in Illinois, the supreme court’s review of decisions 
of the intermediate appellate courts is limited to questions of law. Itt. Rev. Stat. (Smith- 
Hurd, 1931) c. 110, §121. 

28 Ana Maria Sugar Co. v. Quinones, 254 U. S. 245, 41 Sup. Ct. 110, 65 L. ed. 246 
(1920); Reisch v. People, 229 Ill. 574, 82 N. E. 321 (1907); People v. Forster, 280 Ill. 
486, 117 N. E. 761 (1917); State v. Belkota, 95 N. J. L. 416, 113 Atl. 142 (1920); see 
Heginbotham v. Webster, 55 Colo. 111, 133 Pac. 740 (1913). Contra: Cohn v. Goldman, 76 
N. Y. 284 (1879). 

2 Cohn v. Goldman, supra note 298. 

3° Van BercH, New York Court oF APPEALS JURISDICTION AND Practice, §24, page 98. 
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In addition to the problem of the presentation and preservation 
of issues in an intermediate court of review, there is the danger that 
an issue may be lost by an appeal to the wrong court. That is what 
happened in Edwardsville v. Central Union Tel. Co.2°™ In that case, 
the Illinois Supreme Court held that under the state statutes consti- 
tutional issues were waived by an appeal to the intermediate appellate 
court.8°1 This decision was affirmed by the United States Supreme 
Court.3°2 

The fundamental basis for the rule that questions must be pres- 
ented in the intermediate court of review is that the highest court 
of review passes not upon the errors of the trial court, but only upon 
the errors of the intermediate court of review; that the intermediate 
court of review cannot be in error in respect to questions which have 
not been presented to it. The rule is not a limitation upon the court’s 
power. As the Illinois Supreme Court said in People v. Donohoe :°8 


This is not a hard and fast rule, and where this court can see that the 
application of it would result in great injustice it will not be blindly adhered 
to. 


The great majority of cases hold that the rule is subject to sub- 
stantially the same exceptions and qualifications as is the rule that 
questions not raised and preserved in the trial court will not be con- 
sidered on review.°°4 

The decision of the Indiana Supreme Court in Patterson v. Scot- 
tish-American Mortgage Co.®°® is one of the few cases where a dif- 





90a 302 Ill. 362, 134 N. E. 716 (1922). 

1 Edwardsville v. Central Union Tel. Co., supra note 300a. 

2 Central Union Tel. Co. v. Edwardsville, 269 U. S. 190, 46 Sup. Ct. 90 (1925). 

3 279 Ill. 411, 414, 117 N. E. 105, 107 (1917). 

* Consequently, the contentions will generally be considered, although not raised and 
preserved in the intermediate court of review, that (1) the trial court did not have juris- 
diction of the subject matter. Becklenberg v. Becklenberg, 232 Ill. 120, 83 N. E. 423 (1908); 
see State v. Shupe, 88 N. J. L. 610, 97 Atl. 271 (1916); (2) the intermediate court of 
review did not have jurisdiction of the subject matter. Chicago Portrait Co. v. Chicago 
Crayon Co., 217 Ill. 200, 75 N. E. 473 (1905); (3) a question of public policy was in- 
volved. See State v. Shupe, supra; (4) an indictment or an information failed to state 
facts sufficient to charge a criminal offense. People v. Wallace, 316 Ill. 120, 146 N. E. 
486 (1925); (5) a complaint in a civil case failed to state facts sufficient to constitute a 
cause of action. See Davis v. Dunlevy, 27 Colo. 244, 60 Pac. 570 (1900). But cf. Byalos 
v. Matheson, 328 Ill. 269, 159 N. E. 242 (1927); (6) a “necessary party” to a bill in 
equity was not joined. Law v. Neola Elev. Co., 281 Ill. 143, 117 N. E. 435 (1917); (7) 
a “fundamental error’ had been committed. Rosenthal v. Liss, 269 Mass. 373, 169 N. E. 
142 (1929). Various other errors of a nature sometimes noticed on review although not raised 
in the trial court have been considered by the highest court of review although not urged 
in the intermediate court of review. For example, in Kraus v. Lehman, 170 Ind. 408, 83 
N. E. 714, 84 N. E. 769 (1908), a question of the constitutionality of a statute. 

5107 Ind. 497, 8 N. E. 554 (1886). 
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ferent attitude has been expressed. The plaintiff in that action was 
granted a decree of foreclosure of a mortgage by the trial court. The 
decree was affirmed on an appeal to the general term. On a subse- 
quent appeal to the supreme court, the defendant contended that the 
trial court had no jurisdiction of the subject matter. In refusing to 
consider the question, the supreme court said :3°° 


While the general rule that the question of jurisdiction over the subject 
matter of the action can be raised at any time is well recognized, the rule is 
nevertheless one which has a practical application only to cases so long as 
they remain open for a question of some kind, and hence does not apply to 
a case in which the record is fully made up for an ultimate and final adju- 
dication, upon other questions, in an appellate court. In this case the record 
was fully made up in that respect when the appeal was submitted to the 
court below at general term, upon errors assigned upon the proceedings at 
special term. 


B. Review or STATE DECISIONS BY THE UNITED STATES 
SUPREME CouRT 


Where the United States Supreme Court reviews decisions of 
the federal intermediate courts of review, the problem is analogous 
to the problem presented in states having intermediate courts of re- 
view, and is governed by the same principles. But additional compli- 
cations arise when it reviews the decisions of state courts. 

Appeals from state courts come from the highest state court be- 
fore which the matter could be heard. The presentation in the “high- 
est state court” of a federal question is a jurisdictional requirement.®°7 
In order to obtain a review, as of right, the federal question must be 
a question of the nature defined in the Judiciary Act of February 13, 
1925.8°8 Assuming that jurisdiction has been acquired, the nature of 
that jurisdiction suggests obvious additional reasons for limiting the 
scope of review to questions presented to the “highest state court.” 
In recognition of this distinction, the Supreme Court, in Blair v. 
Osterlain Machine Co., said :8°° 


It is only in exceptional cases, and then only in cases from the federal 
courts, that questions not pressed or passed upon below are considered here. 





96 Patterson v. Scottish-American Mortgage Co., supra note 305, at 499, 8 N. E. at 555 
(1886). 

7 Mellon v. O'Neil, 275 U. S. 212, 48 Sup. Ct. 62 (1927). 

9828 U. S. C. §344 (a) (1926). 

9 275 U. S. 220, 225, 48 Sup. Ct. 87, 88 (1927). 
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The same thought was expressed by Mr. Justice Brandeis in a con- 
curring opinion in Whitney v. California.3'° 

Where a question not raised in the trial court is actually con- 
sidered by the “highest state court,” it is reviewable by the United 
States Supreme Court.3!!| But where the “highest state court” re- 
fuses to consider a question for the reason that it was not properly 
raised and preserved in the trial court, the United States Supreme 
Court will not consider it.*!* Likewise, where the “highest state 
court” refuses to consider a question because it was not properly 
presented in that court in accord with its rules of practice and pro- 
cedure, the question is not open for consideration by the United 
States Supreme Court.3!8 

The importance of obtaining the viewpoint of the “highest state 
court” on constitutional issues seems to have been disregarded by the 
United States Supreme Court when it decided Wuchter v. Pizsutti.314 
In that case, a default judgment for the plaintiff for damages caused 
by the defendant’s negligent operation of an automobile was affirmed 
by the New Jersey Court of Errors and Appeals. Process had been 
served on the defendant by leaving it with the secretary of state un- 
der the provisions of a New Jersey statute. The defendant had at- 
tacked the constitutionality of this statute in the Court of Errors 
and Appeals, contending that it deprived him of property without 
due process of law, contrary to the Fourteenth Amendment of the 
United States Constitution. The only specific point made was that 
actual consent to the appointment of the secretary of state as the own- 
er’s agent to receive service was essential. Before the case was 
argued in the United States Supreme Court, that Court, in Hess v. 
Pawloski,?15 had decided this point adversely to the defendant. The 
defendant then, for the first time, contended that the failure of the 





3 274 U. S. 357, 380, 47 Sup. Ct. 641, 647 (1927). 

%41 Chicago, R. I. & Pac. Ry. Co. v. Perry, 259 U. S. 548, 42 Sup. Ct. 524 (1921). In 
Whitney v. California, 274 U. S. 357, 47 Sup. Ct. 641 (1927), it was held that the cer- 
tificate of a judge of the “highest state court’’ stating that a Federal question had been 
presented and decided there was a sufficient showing to entitle the party to a review of that 
question. 

313 Layton v. Missouri, 187 U. S. 356, 23 Sup. Ct. 137 (1902); Mo. Pac. Ry. Co. v. 
Taber, 244 U. S. 200, 37 Sup. Ct. 522 (1917). 

#33 Bullen v. Wisconsin, 240 U. S. 625, 36 Sup. Ct. 473 (1916) (not included in the 
assignment of errors in the Wisconsin Supreme Court); St. Louis & S. F. Ry. Co. v. Shepherd, 
240 U. S. 240, 36 Sup. Ct. 274 (1916) (first raised on motion for rehearing in the 
Oklahoma Supreme Court); American Surety Co. v. Baldwin, 53 Sup. Ct. 98 (1932) (first 
raised on motion for rehearing in the Utah Supreme Court). 

34276 U. S. 13, 48 Sup. Ct. 259 (1928). 

5274 U. S. 352, 47 Sup. Ct. 632 (1927). 
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statute to require the secretary of state to notify a non-resident served 
under its provisions was a denial of due process. The Supreme Court 
considered this point, and finding it well taken reversed the judg- 
ment below. The dissent of Mr. Justice Brandeis, on the theory that 
as the question had not been raised or considered in the “highest state 
court” it was not open for review,?!¢ is well taken. 

In Missouri ex rel. Missouri Insurance Co. v. Gehner,®** a dis- 
tinction is properly made in the situation where the question has been 
raised in the “highest state court” as soon as possible. In that case, 
the petitioner obtained a writ of certiorari from the Missouri Supreme 
Court to review an assessment made by the board of equalization. 
The petitioner had made its return under section 6386 of the statutes, 
and had made the deductions authorized by that section. It had also 
deducted certain United States bonds. The board had held that the 
bonds were not taxable, but had disapproved the return on the the- 
ory that the statute was unconstitutional, and had made an independ- 
ent assessment in a certain amount. The Missouri Supreme Court 
ruled that the statute was constitutional, but that under it the pe- 
titioner’s liabilities were chargeable against the bonds. As the assess- 
ment computed on that theory was higher than the one made below, 
the writ was quashed. The defendant moved for a rehearing on the 
ground, among others, that the statute as construed, violated the 
United States Constitution. The Missouri Supreme Court overruled 
the motion, making no reference to the Federal question raised. The 
United States Supreme Court held that as the construction of the 
statute made by the state court could not have been anticipated, the 
petitioner by raising the Federal question in the motion for a re- 
hearing had raised it at the earliest possible moment, and that the 
question was open for review. 


III 


EXTENT TO WHICH COURTS OF REVIEW WILL CONSIDER QUESTIONS 
Not ProperLy PRESENTED THEREIN 


Saving questions in the courts below constitutes only one phase of 
the problem of saving them for review. It is of equal importance that 
thew be properly presented in the court of review. 





316 Wuchter v. Pizzutti, supra note 314, at 25, 48 Sup. Ct. at 263 (1928). Mr. Justice 
Holmes concurred in this dissent. 
317281 U. S. 313, 50 Sup. Ct. 326 (1930). 
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A. EFrFrect oF FAILURE TO FILE Proper ASSIGNMENT OR 
SPECIFICATION OF ERRORS 


(1) Under Usual Rules of Practice. It is the general rule that 
parties appearing in courts of review and complaining of errors on 
the part of trial courts must specifically set forth the alleged errors 
or grounds of appeal.8!8 In some jurisdictions, this is done by an 
assignment of errors either incorporated in the application for re- 
view or made and filed separately in the court of review. In others, 
where statutes have abrogated the rule requiring a technical assign- 
ment of errors, court rules or additional statutory provisions re- 
quire that errors shall be distinctly specified in a brief filed in the 
court of review.*!9 The term “assignment of errors” is used in 
this article to include every type of assignment or specification of er- 
rors. In most jurisdictions, the requirement of an assignment of 
errors applies equally to errors appearing on the “record proper,” 
and errors appearing in the bill of exceptions or one of its statutory 
substitutes.2° 

It is the general rule that only errors properly assigned®*! will 
be considered on review.*??, The assignment is in the nature of a 
declaration,®?* and performs in the court of review substantially the 
same function that a complaint performs in the trial court.824 It in- 
forms both the court and the opposing party of the errors relied upon 
for a reversal.325 

It has sometimes been said that the filing of an assignment of 
errors is a jurisdictional requirement.82¢ And the distinction has been 
made that where a technical assignment of errors is required it is 
jurisdictional, but that where a specification of errors in the appel- 





%8 Cf. the statutory rule in several states in criminal cases,infra, pages 166-167. 

319See for example, Iowa Cope (1931) §$12869; Rules of the Supreme Court, No. 
30, Iowa, Cope (1931) pl705. 

%° Gourley v. Williams, 46 Okl. 629, 149 Pac. 229 (1915). Cf. the Nevada practice 
which does not require an assignment of errors on an appeal upon the judgment roll alone. 
Miller v. Walser, 42 Nev. 497, 181 Pac. 437 (1919); Greinstein v. Greinstein, 44 Nev. 174, 
191 Pac. 1082 (1920). 

331A study of the sufficiency of the assignments of error is beyond the scope of this 
paper. But it may be noted that “Blind Assignments” are generally disapproved. As the 
Wisconsin Supreme Court said in Stark v. Duhring, 140 Wis. 521, 523 (1909), ‘“‘They do 
not help more to point out the error complained of than if the appellant merely said: ‘The 
judgment is wrong.’”’ 

3 Voges v. Davison, 306 Ill. 357 (1923); Wormley v. Gr. Rap. Tr. Co., 232 Mich. 
680, 206 N. W. 307 (1925); Beatty v. Shelly, 42 Utah 592, 132 Pac. 1160 (1913). 

3 Streeter v. State, 89 Fla. 400, 10+ So. 858 (1925). 

4 Central Trust Co. v. Des Moines, 204 Ia. 678, 216 N. W. 41 (1927). 

35 Rehberg v. Greiser, 24 Mont. 487, 62 Pac. 820, 63 Pac. 41 (1900). 

3% Seubert v. Fawick Tractor Co., 36 S. D. 213, 154 N. W. 446 (1915). 
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lant’s brief is sufficient, no question of the court’s power is in- 
volved.227 A series of South Dakota decisions indicates the question- 
able value of statements that the requirement is jurisdictional. 

In Williams Bros. Lumber Co. v. Kelly,3*8 the Supreme Court 
of South Dakota affirmed the judgment of the trial court because no 
errors were assigned, but expressly stated that it did not consider 
the requirement jurisdictional. Six years later the same court held 
that the filing of an assignment of errors was jurisdictional, and 
cited Williams Bros. Lumber Co. v. Kelly as an authority for the 
proposition.*?® In another case decided the same year the court 
made the same holding, but said that it was apparent that the “Speci- 
fication of Errors” was intended as an assignment of errors, and as no 
one could have been misled, it would be so treated.33° 

In several jurisdictions, the statutes or court rules specifically 
reserve to the court the right, in its discretion, to consider “plain 
errors” which are not assigned.33! And it is the rule in most jurisdic- 
tions, even in the absence of such a provision, that neither the failure 
to assign any errors, nor the failure to assign certain specific errors, 
is a limitation upon the court’s power.382 

In Rist v. Porter,38* the Wisconsin Supreme Court, although 
considering an appeal in which no assignment of errors was made by 
the appellant, expressed its views on the rule requiring an assign- 
ment of errors as follows :834 


The rule requiring that error be assigned is not a mere formality, and in 
this case we are left to conjecture from the argument as to the nature of the 
error claimed by the appellant. If we are not able to gather from the brief a 
correct idea of appellant’s position, it will not be the fault of the court. 





337 See Rehberg v. Greiser, supra note 325. 

33823 S. D. 582, 122 N. W. 646 (1909). 

829 Seubert v. Fawick Tractor Co., supra note 326. 

3° Mumford v. Rood, 36 S. D. 80, 153 N. W. 921 (1915). 

331 See, for example, Nes. Comp. Stat. (1929) §20-1919; Revised Rules of the Supreme 
Court of the United States, 1928, sec. 27 (4), 275 U. S. 595, 615, 50 Sup. Ct. XXIX, 
XXXVI. Cf. the Texas statute which provides that hearings in a Court of Civil Appeals 
shall be ‘‘Upon an error in law either assigned or apparent upon the face of the record.” 
Tex. Rev. Crv. Strat. (1925) art. 1837. This provision is construed to limit that court’s 
jurisdiction to the two classes of errors specified. Blackmon v. Trail, 12 S. W. (2d) 967 
(Tex. Comm. of App. 1929). Errors apparent upon the face of the record include all fundamental 
errors. (For definition, see supra note 214). The statute authorizes a court of civil appeals to 
consider errors of this nature although they are not assigned. Texas Brewing Co. v. Templeman, 
90 Tex. 277, 38 S. W. 27 (1896). 

%82See cases discussed infra pages 162-165. 

$3192 Wis. 218, 212 N. W. 275 (1927). 

3% Rist v. Porter, supra note 333, at 220, 212 N. W. at 276 (1927). 
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A few cases have held that the failure to assign an error may be 
more serious than the failure to raise and preserve it in the lower 
court. In Goldberg v. Sisseton Loan & Title Co.,3*° the defendants 
raised the objection on review that the complaint did not state a cause 
of action. It was held that the question was one which would be con- 
sidered although not raised in the trial court. But it further appeared 
that there was no assignment of error on the point. In concluding 
that this prevented a review of the question, the South Dakota Su- 
preme Court said :33¢ 


Our rules require such assignment of errors, and we discover no reason 
why the rule should not be applicable to all cases appealed to this court, 
whether they involve questions that have been passed upon by the trial court, 
or involve new questions that may be raised for the first time on appeal to 
this court. 


A similar point of view was taken by the Washington Supreme Court 
in Francioli v. Brue.887 

Courts of review generally are at least as liberal in considering 
questions not properly assigned as error as they are in considering 
questions not raised and preserved below.338 And they are frequently 
even more liberal in dealing with errors which are not properly as- 
signed than in dealing with new questions on review, especially in 





#3524 S. Dak. 49, 123 N. W. 266 (1909). 

3 Goldberg v. Sisseton Loan & Tile Co., supra note 335, at 63, 123 N. W. at 271 
(1909). 

3314 Wash. 124, 29 Pac. 928 (1892). 

®8 Although not assigned as error, the contentions will be considered by a majority of 
jurisdictions that (1) the trial court did not have jurisdiction of the subject matter. Baker 
v. Denver Tramway Co., 72 Colo. 233, 210 Pac. 845 (1922); see Tuskaloosa Cotton-Seed Oil 
Co. v. Perry, 85 Ala. 158, 4 So. 635 (1887); Francoli v. Brue, supra note 337; (2) the 
action was contrary to public policy; see Texas Brewing Co. v. Templeman, 90 Tex. 277, 
38 S. W. 27 (1896); (3) the indictment or information in a criminal case failed to state 
facts sufficient to charge a criminal offense. State v. Martin, 54 Ore. 403, 100 Pac. 1106, 
103 Pac. 512 (1909); (4) the complaint in a civil case failed to state facts sufficient to 
constitute a cause of action. Chenoweth v. Budge, 16 Ariz. 422, 145 Pac. 406 (1915); First 
National Bank v. Laughlin, 4 N. D. 391, 61 N. W. 473 (1894); (5) a “‘mecessary party” 
to a bill in equity was not joined. Mote v. Morton, 46 Fla. 478, 35 So. 656 (1903); (6) 
a “fundamental error’ had been committed below. Parker v. Dekle, 46 Fla. 452, 35 So. 
4 (1903); Schmitt v. City of Philadelphia, 248 Pa. 124, 93 Atl. 879 (1915). Other con- 
tentions of a nature sometimes reviewed although not raised and preserved in the trial court, 
are sometimes considered without an assignment of error; for example: The contention that 
equity had no jurisdiction because it appeared on the face of the complaint that the 
plaintiff had an adequate remedy at law. Williams v. Peeples, 48 Fla. 316, 37 So. 572 
(1904). In State ex rel. Brandeis v. Melcher, 87 Neb. 359, 127 N. W. 241 (1910), the 
court reviewed an objection which had not been assigned as error because important public 
interests were involved. In Canole v. Allen, 222 Pa. 156, 70 Atl. 1053 (1908), the plaintiff 
obtained a directed verdict in his favor based almost entirely on evidence of the defendant’s 
husband. The evidence had been admitted under objection, but no error was assigned on 
that ground. The objection was considered by the reviewing court. 
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jurisdictions where the statutes or court rules specificially reserve to 
them the right, in their discretion, to consider errors not properly 
assigned. Although it is not possible to indicate definitely the extent 
of this difference, a few observations can be made. 

Through the acquisition of the Virgin Islands, an automatic appeal 
in capital cases has come into the law administered by federal courts.®%® 
The law has not gone that far in the protection of criminals in 
other states or territories of the United States. But statutes in sev- 
eral states have been construed to require a consideration of errors in 
criminal cases where an appeal has been perfected, although neither 
an assignment of errors nor a brief is filed, and though there is no 
appearance by counsel on behalf of the defendant.84° Although in 
the absence of statute, it cannot be said that criminal cases constitute 
an exception to the rule that errors must be assigned, qualifications 
have frequently been made in individual cases.®41 

An assignment of errors is required for the benefit of the oppos- 
ing party and the court. Where the opposing party makes no objec- 
tion to his opponent’s failure to assign an error, the only objection 
to its consideration is the convenience of the court. In view of this, 
it is not surprising that courts of review are manifestly more liberal 
in considering unassigned error where no objection is made to its 
review than they are in considering an error which was not raised in 
the trial court under the same circumstances.342 This is especially 
true where the failure of the assignment is not in its complete absence, 
but in its technical insufficiency.348 In Smith v. Hill,344 after the 
case had been fully argued and finally submitted to the court of re- 
view, the appellee suggested that the appellant had not made or filed 
an assignment of errors. The court held that the appellee had waived 
the objection by not raising it in a timely manner, and that as the 





= See Braffith v. People of Virgin Islands, 26 F.(2d) 646 (C. C. A. 3rd, 1928). Un- 
der the law in South Africa, there is an automatic review in criminal cases generally. F. G. 
Gardiner, The South African System of Automatic Review in Criminal Cases (1928) 44 
L. Q. Rev. 78. 

*® For a discussion of the statutes, see infra, pages 166-167 and 169. 

*“1Smith v United States, 47 F.(2d) 518 (C. C. A. 9th, 1931); State v. Lundhigh, 
30 Idaho, 365, 164 Pac. 690 (1917); People v. Lewis, 166 Mich. 513, 132 N. W. 82 
(1911); State v. Kacar, 74 Mont. 269, 240 Pac. 365 (1925). 

%2See Columbia Heights Realty Co. v. Rudolph, 217 U. S. 547, 30 Sup. Ct. 581 
(1909); Monroe Bank v. Catlin, 82 Conn. 227, 73 Atl. 3 (1909); Schelling v. Co. of 
Kankakee, 96 Ill. App. 432 (1901). 

*8See Doolan v. Heiser, 89 Conn. 321, 94 Atl. 354 (1915); Sullivan v. Mulvihill, 
252 Ill. App. 567 (1929); State v. Leehman, 2 S. D. 171, 49 N. W. 3 (1891). 

4 83 Ia. 684, 49 N. W. 1043 (1891). 
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only error urged was a single question of substantive law, the court 
was not disposed to raise the objection.®45 

Special circumstances have sometimes been decisive in influenc- 
ing the consideration of errors not assigned. In Roseberry v. Hart- 
parr Co.,84° the fact that counsel for the appellant, being from 
a foreign city, was unfamiliar with the Minnesota rules of practice 
was such a circumstance. The consideration in Marfield v. Mc- 
Murdy**? of an error not assigned was materially influenced by the 
fact that the decree appealed from enumerated the questions involved. 

It sometimes happens that an error relied upon, although not 
properly assigned, is apparent from the argument and specification of 
authorities in the brief. Although neither the failure to assign errors, 
nor the defective assignment of errors, can be cured either by oral 
argument,®4*® or by argument and specification of authorities in the 
brief,34® it has been held in several cases that substantial argument in 
the brief cures a purely technical defect in the assignment.85° And 
there is a distinct tendency to consider single questions of law which 
appear conspicuously throughout the record and the brief, although 
the assignment of errors on the question is fundamentally defective 
or even entirely lacking.*5! Instances where plain or manifest errors 
have been considered although not assigned, should not be relied on as 
establishing a binding precedent. They are not so treated by the 
courts.352 

The federal appellate courts in reviewing decisions of lower fed- 
eral courts have probably been more liberal than any of the state 
courts in considering unassigned errors. In P. P. Mast & Co. v. Su- 





™5 See also Haskell v. Title Guaranty & Trust Co., 79 Cal. App. 164, 249 Pac. 43 
(1926); Johns v. Ruff, 12 N. D. 74, 95 N. W. 440 (1903). 

6145 Minn. 142 176 N. W. 175 (1920). 

725 App. Cas. (D. of C.) 342 (1905). 

48 Stedtfeld v. Eddy, 45 Idaho 584, 264 Pac. 381 (1928). 

% Reid v. Van Winkle, 31 Ariz. 267, 252 Pac. 189 (1927); Voges v. Davison, 306 
Ill. 357 (1923). 

3% Sonneborn v. Bernstein, 49 Ala. 168 (1873); Eaton v. Eaton, 161 Minn. 293, 201 
N. W. 289 (1924); First State Bank v. Stock Growers’ State Bank, 50 S. D. 28, 208 
N. W. 172 (1926); Moore v. Spokane, 88 Wash. 203, 152 Pac. 999 (1915). 

%81 Reinert Bros. Const. Co. v. Whitmer, 206 S. W. 387 (Mo. App. 1918); First 
National Bk. v. Wollman, 55 S. D. 244, 225 N. W. 713, 231 N. W. 539 (1929). 

83 Central Trust Co., v. City of Des Moines, 204 Ia. 678, 216 N. W. 41 (1927); 
Clavin v. Semple, 90 Minn. 491, 97 N. W. 1117 (1903). 
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perior Drill Co.,25% the Circuit Court of Appeals for the Sixth Cir- 
cuit stated the federal view as follows :354 


Rule 11, above referred to, declares that ‘errors not assigned according 
to this rule will be disregarded’; but it is added that ‘the court at its option 
may notice a plain error not assigned’. And counsel for the appellant (de- 
fendant below) asks us to exercise this option in its favor and take cognizance 
of some matters which he thinks are plain errors in the record before us, re- 
ferring to several cases where we have exercised this privilege. In the circum- 
stances, although we are loath, at this late day, to longer indulge the disre- 
gard of a wholesome rule, the court is inclined to inquire whether there is in 
the record any error so plain that the court ought to take notice of it. It is 
manifest, however, that the rule does not intend that we are to sift the record 
and deal with questions which are of small importance, but only to notice 
errors which are obvious upon inspection and of a controlling character. The 
underlying purpose of this reservation in the rule is to prevent the miscarriage 
of justice from oversight. 


(2) Under Special Statutes. Several jurisdictions have provided 
by statute that a formal assignment of errors is not necessary. But 
these provisions have been followed by other statutes or court rules 
requiring a distinct specification in the appellate brief of the errors 
relied on. The discussion here will be limited to statutes which might 
be construed to require the consideration of errors without any as- 
signment or specification thereof. 


(a) Generally.255 A Virginia statute after providing that no 
judgment shall be reversed for certain specified defects continues :*5¢ 


Or for any other defect, imperfection, or omission in the record, or for 
any error committed on the trial where it plainly appears from the record and 
the evidence given at the trial that the parties have had a fair trial on the 
merits and substantial justice has been reached. 


In Green v. Ruffin,?®? the plaintiff recovered judgment in the trial 
court. There had been an error in the instruction on the “last clear 
chance” doctrine, but it was not properly assigned for review. The 
Special Court of Appeals held that in order to vitalize the statute, 
the entire record of the law and evidence would be considered.358 





953154 Fed. 45 (C. C. A. 6th, 1907). 

4 P. P. Mast & Co. v. Superior Drill Co., supra note 353, at page 51. 

5 For a discussion of the Texas statute applying to the Court of Civil Appeals, see 
supra note 331. 

Va. Cope (1930) §6331. 

#57141 Va. 628, 125 S. E. 742 (1924). 

The judgment below was reversed. Petition for rehearsing denied, 141 Va. 649, 
127 S. E. 486 (1925). 
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A federal statute provides that the court, in both civil and criminal 
cases, shall give judgment after an examination of the entire record 
before it, without regard to technical errors which do not affect sub- 
stantial rights of the parties.25® This statute is held declaratory of 
the right reserved to the federal courts in their rules to consider plain 
errors although not assigned,?®° but it is not interpreted to impose 
upon the court the duty to take such action. 


(b) Criminal Cases. A Minnesota statute provides :3*! 


No assignment of errors or joinder in error shall be necessary upon any 
writ of error issued or appeal taken in a criminal case, but on the return 
thereto the court shall proceed and render judgment upon the record before it. 


Alabama,’¢? Missouri,8** and Tennessee °¢4 have substantially identi- 
cal statutory provisions. Under these statutes, errors in criminal cases 
will usually be considered although not assigned.3*5 But the practice 
of assigning errors is permissable, and is heartily approved by the 
courts.3* In State v. Lucken,3*? the Minnesota Supreme Court held 
that it was not obliged to consider technical errors when they were 
not assigned. 

These statutes only apply to cases of a purely criminal nature. In 
State v. Streutker & Carroll,3®8 the Missouri Supreme Court refused 
to apply the statute of that state to an action against a surety on a 
bail bond. The Alabama Supreme Court reached the same result in 
an action to commit the defendant to a boy’s industrial school for de- 
linquency.®° 

The provisions of the Arizona Penal Code 87° are construed to 
impose upon the supreme court of that state the duty of examining 
the record in criminal cases, although an assignment of errors has 





% For the text of the statute, see supra page 147. 

3% See Thompson v. United States, 283 Fed. 895 (C. C. A. 3rd, 1922). 

3% Minn. Stat. (Mason, 1927) §10752. 

*3 Ara. Cope (1923) §3258. 

8 Mo. Rev. Stat. (1929) $3760. 

* Tenn. Cope (1932) §11810. 

*® Davis v. State, 205 Ala. 673, 88 So. 868 (1921); Taylor v. State, 24 Ala. App. 
212, 123 So. 281 (1929); State v. Streutker & Carroll, 288 Mo. 156, 231 S. W. 565 
(1921). 

3 Null v. State, 16 Ala. App. 542, 79 So. 678 (1918). 

37129 Minn. 402, 152 N. W. 769 (1915). 

%8 Supra note 365. 

%° Hymes v. State, 209 Ala. 91, 95 So. 383 (1923). 

The section reads: “Upon an appeal taken by a defendant from the judgment, 
the appellate court shall review all decisions, opinions, orders, charges, rulings, actions 
and proceedings made or had in the cause in the court from which the appeal is taken, 
appearing in the record.”” Ariz. Rev. Cope (1928) $5147. 
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not been filed.87! In commenting upon the results of this rule the 
court said :872 


. . we desire to express our disapproval of the practice prevalent in 
this state of appealing criminal cases to this court and then counsel for the 
appellant neglecting to perform the important duty of pointing out to this 
court any error upon which he relies to obtain a reversal of the judgment. 
The practice entails extra labor upon the court and takes up valuable time that 
might be devoted to other pressing duties of the court. 


B. ErFrect oF FAILURE TO BRIEF AND ARGUE POINTS 


Parties, both appellant and appellee, must support their conten- 
tions by briefs setting forth their arguments and authorities.378 This 
requirement is both for the convenience of the court that it may not 
be required to search for reasons to support the claims of litigants, 
and for the convenience of the opposing party that he may know what 
arguments he will be required to meet. 

The failure of a complaining party to support his contentions by 
argument and authority in his brief is usually treated as a waiver of 
the alleged error.87* The waiver follows in spite of the fact that the 
party states in his brief that he relies upon all errors assigned or 
specified.875 And the failure is not cured by an insistance upon the 
errors in the oral argument,’7® at least unless they are voluntarily dis- 
cussed and submitted by the opposing counsel.377 

The rule requiring that the respective parties present the argu- 
ments and authorities in their favor is not, however, a restriction 





871 Martin v. State, 22 Ariz. 275, 196 Pac. 673 (1921); Willis v. State, 34 Ariz. 363, 
271 Pac. 725 (1928). The Iowa statute requiring the supreme court of that state in crim- 
inal cases to examine the record, and, without regard to technical errors or defects which 
do not affect the substantial rights of the parties, render such judgment on the record as 
the law demands has been held to require the court to consider errors although not assigned. 
State v. Lundermilk, 50 Ia. 695 (1879); State v. Quinn, 63 Ia. 396, 19 N. W. 256 (1884); 
State v. Allen, 100 Ia. 7, 69 N. W. 274 (1896). But cf. State v. Burley, 181 Ia. 981, 165 
N. W. 190 (1917). 

372 Trebinio v. State, 21 Ariz. 548, 549, 192 Pac. 1069 (1920). 

378 Cf. the statutory rule in some jurisdictions in criminal cases, infra, page 169. 

8% Frazier v. David, 187 Cal. 724, 204 Pac. 17 (1922); Bigelow v. Indemnity Ins. 
Co., 206 Ia. 884, 221 N. W. 661 (1928); Black v. Botzke, 244 Ill. 200, 91 N. E, 71 
(1910); Dailey v. Town of Ludlow, 102 Vt. 312, 147 Atl. 771 (1929). 

75 Ryder v. Ellis, 241 Mass. 50, 134 N. E. 692 (1922); Carmer v. Hubbard, 123 
Mich. 333, 82 N. W. 64 (1900). 

8% Lacas v. Detroit City Ry. Co., 92 Mich. 412, 52 N. W. 745 (1892); Dodge v. 
McMahan, 61 Minn. 175, 63 N. W. 487 (1895). 

377 See Cutting v. Weber, 77 Minn. 53, 79 N. W. 595 (1899); Albro v. Kettelle, 42 
R. I. 270, 107 Atl. 198 (1919). 
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upon the power of the courts. As the Colorado Court of Appeals said 
in King Soloman, etc., Co. v. Mary Verna Mining Co. :378 


Notwithstanding these general rules, we do not think they are, at all 
times and under all circumstances inflexible. The appellate courts may in their 
discretion, and sometimes do, disregard the same, in order to prevent a mis- 
carriage of justice ...we think the substantial rights of litigants are of greater 
weight than the inadvertence or omissions of their attorneys. 


It frequently happens that a question raised below has no appar- 
ent merit. Under those circumstances, irrespective of the nature of 
the question, courts of review usually will not make an intensive 
research in an effort to uphold the contention when counsel completely 
ignores it on appeal. For example, in Hardin v. City of Chicago,8*® 
the appellant had made the objection in the trial court that the court 
did not have jurisdiction of the subject matter. The point was not 
referred to in the brief on appeal, and the court passed it with the 
statement that it was deemed waived. 

Subject to the qualification suggested by the Hardin case, courts 
of review are at least as liberal in considering questions not argued in 
the briefs as they are in considering questions not raised and pre- 
served below.88° And in certain respects they are decidedly more 
liberal. 





%8 22 Colo. App. 528, 531, 127 Pac. 129, 131 (1912). 

3 186 Ill. 424, $57 N. E. 1048 (1900). 

%°See A. Makray, Inc. v. McCullough, 103 N. J. L. 346, 135 Atl. 815 (1927). The 
following questions will generally be considered even in the absence of any argument in 
the briefs: (1) The trial court’s jurisdiction of the subject matter. State v. Sexton, 11 
S. D. 105, 75 N. W. 895 (1898), rev’g. 10 S. D. 127, 72 N. W. 84 (1897); (2) the 
reviewing court’s jurisdiction of the subject matter. Schultz v. Alter, 60 Ind. App. 245, 110 
N. E. 230 (1915); City of Tarkio v. Clark, 186 Mo. 285, 85 S. W. 329 (1905); State 
ex rel, Consol. School Dist. v. Ingram, 317 Mo. 1141, 298 S. W. 37 (1927); (3) whether 
the action is contrary to public policy. Newport Const. Co. v. Porter, 118 Ore. 127, 246 
Pac. 211 (1926); (4) the sufficiency of a complaint in a civil case to state a cause of 
action. Big Creek Stone Co. v. Seward, 144 Ind. 205, 42 N. E. 464, 43 N. E. 5 (1896); 
Dayton v. Free, 46 Utah 277, 148 Pac. 408 (1915); (5) the sufficiency of an indictment 
or an information in a criminal case to charge a criminal offense. People v. Medaini, 40 
Cal. App. 676, 181 Pac. 673 (1919); Lunce v. Commonwealth, 223 Ky. 566, 4 S. W. 
(2d) 362 (1928); (6) the nonjoinder of a ‘‘necessary party” in equity. See Clayton & 
Tyson v. Henley, 32 Gratt. (73 Va.) 65 (1879); and (7) “fundamental errors.’ Harder 
v. Matthews, 309 Ill. 548, 141 N. E. 442 (1923); Rosenthal v. Liss, 269 Mass. 373, 
169 N. E. 142 (1929); Hartung v. Witte, 59 Wis. 285, 18 N. W. 175 (1884). Likewise, 
various miscellaneous questions of a nature sometimes reviewed although presented for 
the first time on appeal are sometimes considered although not argued in the briefs, for 
example: The question whether (1) the plaintiff in an equity action had an adequate 
remedy at law. Williams v. Peeples, 48 Fla. 316, 37 So. 572 (1904): (2) the defendant 
in a criminal case had been denied his constitutional right to a trial by jury. State v. 
Talken, 316 Mo. 596, 292 S. W. 32 (1927). 
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The courts of Missouri,?*! Alabama,*8? Arizona,?83 and Minne- 
sota®84 construe their statutory provisions to require them to exam- 
ine the record in criminal cases and review all points properly raised 
and preserved in the trial court, although no argument is made on 
these points.°8° The Arkansas Supreme Court will consider errors 
assigned in criminal cases although no brief is filed by the defend- 
ant.386 Where the defendant has been convicted of a crime in Okla- 
homa, a search for errors affecting his “substantial rights” will be 
made.87 And in other jurisdictions in criminal proceedings, the grav- 
ity of the situation involved frequently leads to a disregard of the 
rule in individual cases.388 

The difficulty of attempting to indicate any definite tendencies in 
this respect may be shown by an examination of a few decisions of 
a particular jurisdiction. In 1896 the California Supreme Court in 
a case where no briefs had been filed affirmed the judgment sentenc- 
ing the defendant to life imprisonment without examining the 
record.38® Two years later, under similar circumstances, the same 
court examined the record for errors where capital punishment was 
imposed.8°° In 1906 the Court of Appeals, in a rape case, refused to 
make a search for errors of law.39! In 1919, in People v. Medaini,®®? 
a case of murder in the second degree, the Court of Appeals said that 
it was probably its duty to examine the record for obvious errors, 
but that only a cursory examination was required. The court in fact 
went further and examined the evidence, and the charge of the court 
with painstaking care. Two years later the Court of Appeals, in a 
larceny case, examined the information, the evidence, and the trial 





381 State v. Peters, 6 S. W. (2d) 838 (Mo. 1928); State v. Headley, 18 S. W. (2d) 
37 (Mo, 1929). 

33 Clemmons v. State, 22 Ala. App. 418, 116 So. 910 (1928). 

383 Martinez v. State, 20 Ariz. 29, 176 Pac. 582 (1918); Martin v. State, 22 Ariz. 
275, 196 Pac. 673 (1921), motion for rehearing denied, 22 Ariz. 327, 197 Pac. 578 (1921). 

34 State v. Hijerpe, 109 Minn. 270, 123 N. W. 474 (1909). 

85 For the text of the statutory provisions, see supra page 166. Early Iowa cases 
reached the same result under the statute in that state. State v. Lundermilk, 50 Ia. 695 
(1879); State v. Quinn, 63 Ia. 396, 19 N. W. 256 (1884). The Tennessee statute does 
not appear to have been construed. 

386 Babers v. State, 168 Ark. 1055, 272 S. W. 659 (1925); Knighton v. State, 169 
Ark. 293, 274 S. W. 10 (1925). 

387 Cowan v. State, 275 Pac. 1070 (Ok. Cr. 1929). 

%88 See, for example, State v. Hoagland, 39 Idaho 405, 228 Pac. 314 (1924); Davis 
v. State, 95 Fla. 259, 116 So. 226 (1928). 

%° People v. Busby, 113 Cal. 181, 45 Pac. 191 (1896). In denying a subsequent 
motion to reinstate the appeal the court apparently made at least a brief examination 
of the record. 

8 People v. Clark, 121 Cal. 633, 54 Pac. 147 (1898). 
%1 People v. Sing, 2 Cal. App. 731, 84 Pac. 242 (1906). 
340 Cal. App. 676, 181 Pac. 673 (1919). 
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court’s charge to the jury, although no brief had been filed on behalf 
of the defendant.®®* It is a significant fact that in all of these cases 
the convictions were affirmed. 

A majority of the courts, without the aid of argument or author- 
ity by the party alleging error, will notice a plain or obvious error 
which requires no argument or authority to demonstrate it, provided 
it comes to their attention.*®* As the Wisconsin Supreme Court 
said in Butler v. State :3°5 


This court ordinarily will not assume the labor of searching for grounds 
to support assignments of error which counsel deem unworthy of argument, 
though we should not, for that reason, ignore an assignment which presented 
a palpable and obvious error prejudicial to justice. 


C. Errect or FAILureE To RAIseE PoINT UNTIL REHEARING 


It sometimes happens that contentions which would be considered 
although not supported by arguments or authorities in the briefs, are 
neither noticed by the court, nor called to its attention by counsel, un- 
til after a decision has been rendered. This constitutes the most 
serious phase of defective briefing. The matter is closed unless the 
court chooses to exercise its discretion and grant a rehearing. 

A rehearing will not be granted in most instances for the pur- 
pose of presenting questions which might have been presented at 
the original hearing.3®* Likewise, the view is usually taken that where 
a rehearing is actually granted for good cause, questions which were 
not previously presented will not be considered. But reviewing courts 
do not lack the power to consider questions not argued until a re- 
hearing. And most jurisdictions are as liberal in considering a con- 
tention although it is first urged in the reviewing court on a motion 
for a rehearing as they are in considering questions not raised in the 
trial court.397 





9 People v. Wilder, 52 Cal. App. 320, 198 Pac. 841 (1921). 

3% Jackson, Jr. v. State, 4° Fla. 3, 38 So. 599 (1905); Hatcher v. Roberson, 63 
Okla. 296, 164 Pac. 1141 (1917); Butler v. State, 102 Wis. 364, 78 N. W. 590 (1899). 

% Supra note 394, at 366, 78 N. W. 590 (1899). 

Kellogg v. Cochran, 87 Cal. 192, 200, 25 Pac. 677, 679 (1890); Gardiner v. City 
of Bluffton, 173 Ind. 454, 461, 89 N. E. 853, 90 N. E. 898 (1909); Jm re Murphy’s 
Estate, 57 Mont. 273, 286, 188 Pac. 146, 151 (1920). 

*™7See State v. Sexton, 11 S. D. 105, 75 N. W. 895 (1898), rev’g. 10 S. D. 127, 
72 N. W. 84 (1897). The following questions will generally be considered although 
argued for the first time in the reviewing court on a motion for a rehearing: (1) The trial 
court’s jurisdiction of the subject matter. State v. Sexton, supra; (2) the reviewing court’s 
jurisdiction of the subject matter. Hempel v. Hempel, 174 Wis. 332, 341, 181 N. W. 749, 
183 N. W. 258 (1921); (3) whether an action is contrary to public policy. See Jackson 
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The decision in State v. Riley3®® is one of the few cases taking 
a different attitude than that suggested here. The defendant’s con- 
viction on a capital charge had been affirmed by the Utah Supreme 
Court. He claimed on a motion for a rehearing that the trial court’s 
instructions were erroneous. Proper exceptions had not been taken 
to the instructions, but the court said that objection would be waived 
in view of the gravity of the situation. It had been assigned as error, 
but had not been argued in the defendant’s brief. It was held that 
the failure to brief the point constituted a waiver of the error, and 
the application for a rehearing was denied. The opinion did, how- 
ever, indicate that a different conclusion would have been reached 
if the court had not been satisfied that justice had been done.39® 


IV 


EFFECT OF CUMULATIVE BREACHES OF RULES REQUIRING 
PRESENTATION AND PRESERVATION OF QUESTIONS 


It may, and often does, happen that a party disregards all or sev- 
eral of the rules for the presentation and preservation of questions. 
This is not necessarily fatal. Several of the cases discussed in connec- 
tion with the problem of rehearings were cases where questions had 
not been raised or preserved in the trial court, and had not been urged 
in the reviewing court until the rehearing. Courts frequentiy of their 
own motion consider questions of (1) either the trial court’s*® or 
the reviewing court’s*®! jurisdiction of the subject matter, and (2) 





v. Baker, 48 Ore. 155, 85 Pac. 512 (1906); (4) the sufficiency of a complaint in a civil 
case to state a cause of action. Vila v. Grand Island, etc., Co., 68 Neb. 222, 233, 94 
N. W. 136, 97 N. W. 613 (1903); (5) the sufficiency of an indictment or an information 
in a criminal case to charge a criminal offense. People v. Holtzman, 195 Ill. App. 53 
(1915),rev’d. on other grounds, 272 Ill. 447, 112 N. E. 370 (1916); (6) the nonjoinder 
of a “‘necessary party” in equity. See Weightman v. Washington Critic Co., 4 App. Cas. 
(D. C.) 136, 147 (1894); (7) “fundamental errors’. Harder v. Matthews, 309 Ill. 548, 
141 N. E. 442 (1923); Crawford v. Dillard, 26 N. M. 291, 295, 191 Pac. 513, 514 (1920). 
The rule that questions come too late when first urged in the reviewing court on a motion 
for a rehearing is applied with less strictness in criminal cases than in civil cases. Querterm- 
ous v. State, 95 Ark. 48, 60, 127 S. W. 951, 956 (1910); People v. Northey, 77 Cal. 
618, 634, 19 Pac. 865, 20 Pac. 129 (1888); State v. Holbrook, 98 Ore. 43, 81, 188 Pac. 
947, 192 Pac. 640, 193 Pac. 434 (1920). 

841 Utah 225, 240, 126 Pac. 294, 299 (1911). 

3 State v. Riley, supra note 398 at 244, 126 Pac. 301. 

4 Chicago, R. I. & P. Ry. Co. v. State of Nebraska, 251 Fed. 279 (C. C. A. 8th, 1918). 

41 King Mfg. Co. v. Augusta Council, 277 U. S. 100, 48 Sup. Ct. 489 (1928); Thomp- 
son v. Thompson Stone Co., 81 Ind. App. 442, 144 N. E. 150 (1924). 
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public policy.4°? In Kraus v. Lehman,*®? a question of the constitu- 
tionality of a statute although not raised by the party either in the 
trial court, or in the intermediate court of review, or in the supreme 
court, was raised and considered by the supreme court on its own mo- 
tion. Other illustrations might be given. But it will suffice here to 
note that usually the fact that a party has disregarded several rules 
for the presentation and preservation of a question will not materially 
influence the court in deciding whether or not to review the question. 

There are, however, a few decisions which have indicated that in 
doubtful cases the cumulation of several defects in the presentation 
and preservation of a question may have an important bearing upon 
the action taken by the court. In Company A. First Regiment v. 
Hughes,*°* the defendant urged for the first time on a rehearing that 
a statute providing for a five-sixth’s jury verdict in civil cases was 
unconstitutional. In refusing to consider the question, the court 
said :495 


The constitutionality of a statute, ordinarily, cannot be raised for the first 
time in an appellate court, and there is even less reason for entertaining such 
a question when raised for the first time upon rehearing. 


In Swiss Bankverein v. Zimmermann,‘ certain alleged errors in 
the trial court’s instructions to the jury were properly raised by ex- 
ceptions below, but they were not included in the assignment of 
errors. The court, in concluding to review the alleged errors, said :4°7 


. we have a right under our rule 11... . to ‘notice a plain error 
not assigned’, and we have less hesitation in doing so because the question was 
fully presented to and considered by the trial judge. 


CoNCLUSION 


Standards set by courts for the presentation and preservation of 
questions seek an orderly administration, one satisfactory to the 
courts and the parties and making for a prompt disposition of issues. 
In applying them, it should be remembered that the purpose of ju- 
dicial systems is to administer justice. The standards are a means to 





3 Chaflin v. U. S. Credit Co., 165 Mass. 501, 43 N. E. 293 (1896). Contra: Boston 
Piano & Music Co. v. Pontiac Clothing Co., 199 Mich. 141, 165 N. W. 856 (1917). 

#3170 Ind. 408, 83 N. E. 714, 84 N. E. 769 (1908). 

#453 N. D. 291, 205 N. W. 722 (1925). 

#3 Company A. First Regiment v. Hughes, supra note 404, at 305, 205 N. W. at 728 (1925). 
#8240 Fed. 87 (C. C. A. 2nd, 1917). 
“' Supra note 406, at 92. 
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an end; not an end in themselves. Disregard of the standards set 
is occasioned largely by the inefficiency or carelessness of counsel. 
The courts properly seek to avoid penalizing a client because of the 
incompetence of his counsel. But the interests of the opposing party 
in a speedy termination of the litigation must not be overlooked. 

Issues which will be considered with substantial uniformity by 
courts of review although not properly raised and preserved are 
strictly limited. They pass upon questions of jurisdiction and public 
policy, often on their own initiative, because any other procedure 
would invite abuse. Nonjoinder of a “necessary party” to a bill in 
equity will be noticed at any stage of the proceedings for similar 
reasons. A majority of jurisdictions treat the failure of a complaint 
in a civil case to state facts sufficient to constitute a cause of action, 
and the failure of an indictment or an information in a criminal 
case to state facts sufficient to charge a criminal offense as analogous 
to a jurisdictional error. In addition to these specific issues, courts 
of review will frequently notice theories of substantive law which go 
to the entire foundation of a case and do not prevent a final disposi- 
tion of the matter (“fundamental errors”), although they are not 
presented in a timely manner. 

In order to prevent a miscarriage of justice, courts must occas- 
ionally permit other issues that have been waived by a failure to act 
in proper time to be raised. They are naturally more liberal where 
a serious criminal offense is involved than in the ordinary civil case. 
Similarly, it is a factor of weight that the party raising the issue is 
an infant. But counsel may not safely rely in any case, civil or crim- 
inal, upon the forebearance of the courts. Whenever they do they 
jeopardize the rights and interests of their clients, and lower their 
own standing as members of the legal profession. Judicial administra- 
tion is a practical problem. And as a matter of discipline, in order to 
preserve an adequate judicial administration, courts may often have 
to punish clients by holding their counsel to proper standards in the 
preparation and presentation of cases. It is the duty of counsel to 
know their cases more thoroughly than the court can know them, and 
to give the court the benefit of this more thorough knowledge. Courts 
cannot always save clients from the results of the carelessness of their 
attorneys. 











COMMENTS 


EMERGENCY EXTENSION OF MoRTGAGE REDEMPTION PERIop 1n Wisconsin.—The 
Act of Feb. 8, 1932,1 entitled “An Act to provide for an emergency extension 
of the redemption period of mortgages,” provides that “in any action prior to 
Jan. 1, 1934, the one year period specified in Sec. 278.10 . . . . shall be extended 
to two years, but in no event beyond Jan. 1, 1936, provided that the person en- 
titled to redeem . . . shall pay all insurance premiums, all taxes before they be- 
come delinquent, and .. . before expiration: of one year from the date of the 
judgment, one year’s interest thereon. . . ” 

Does this act so impair the obligation of contracts when applied to preéxist- 
ing mortgages as to violate the Constitution of the United States?? Wis. Laws 
1858, c.113 provided that “in all actions . . . for foreclosure of mortgages, de- 
fendant shall have six months time to answer the bill . . . and after judgment the 
mortgaged premises shall be sold only upon six month’s notice...” Prior to this, 
the mortgagor was required to answer within twenty days after service, and after 
judgment the mortgaged premises were sold on six weeks advertisement. In 1859, 
the constitutionality of this act, so far as it applied to preéxisting mortgages, was 
attacked. The court laid down the general rule that although the remedy afforded 
by existing laws form a part of the obligation of contracts, the legislature has the 
power to alter existing remedies, provided that in doing so their nature and extent 
are not so changed as materially to impair the rights and interests of the parties,— 
in other words, provided the parties are left with a substantial remedy according 
to the law as it existed before the change, even though the new remedy is less 
convenient than the one abolished. As far as the rule itself is concerned, the weight 
of authority is in accord.4 However, it is generally held by both the federal and 
state courts that statutes which substantially extend or materially alter the period 
of redemption, do affect the substance as well as the remedy and are invalid as to 
preéxisting contracts.5 The mere fact that the statute professes to apply to the 
remedy does not save it from the constitutional objection if its effect is to impair 
the obligation of existing contracts.6 Von Baumbach v. Bade™ expresses an unusu- 
ally liberal rule where the question of the constitutionality of a statute extending 
the period of redemption in a mortgage foreclosure is concerned. Subsequent Wis- 





2 Wis. Laws, 1932, Special Session, c. 29. 

2 Art. I, sec. 10. 

*Von Baumbach v. Bade, 9 Wis. 559 (1859). 

* Bronson v. Kinzie, 1 How. (U. S.) 311 (1843); Oshkosh Waterworks Co. v. Oshkosh, 
187 U. S. 437, 23 Sup. Ct. 234 (1902). Contra: Townsend v. Townsend, 7 Tenn. 1 (1821); 
Luther v. Hunter, 30 Tex. 689 (1868); Oatman v. Bond, 15 Wis. 20 (1862), where the statute 
obviously intended to make the remedy less prompt and efficient than the existing remedies 
were. 

® Bronson v. Kinzie, supra note 4; Howard v. Bugbee, 24 How. (U. S.) 461 (1860); 
Barnitz v. Beverly, 163 U. S. 118, 16 Sup. Ct. 1042 (1895), held that “‘a state statute which 
authorizes redemption of property sold upon foreclosure of a mortgage, where no right of re- 
demption previously existed or which extends the period of redemption beyond the time allowed 
cannot constitutionally apply to a sale under a mortgage executed before its passage.’’ 

Most of the state decisions are in accord: Thresher v. Atchison, 117 Cal. 73, 48 Pac. 
1020 (1897); Hull v. State, 29 Fla. 79, 11 So. 97 (1892); Phinney v. Phinney, 81 Me. 450, 
17 Atl. 1405 (1889); State v. Gillian, 18 Mont. 94, 44 Pac. 394, 45 Pac. 661 (1896); Canad- 
ian & Amer. Mtg. Tr. Co. v. Blake, 24 Wash. 102, 63 Pac. 1100 (1901); for additional state 
decisions, see note 1 A. L. R. 143. 

* Ogden v. Sanders, 12 Wheat. (U. S.) 213 (1827); People v. Buffalo, 140 N. Y. 300, 
35 N. E. 485 (1893). 

*Supra note 3. 
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consin decisions, where the same legal principle but a different type of remedy is 
involved, seem not to go so far.8 In Pawlowski v. Eskofski® the court held that 
postponement of time of enforcement of the contract may materially lessen the 
value of the contract and thereby render the statute providing for such postpone- 
ment unconstitutional. This test, if applied to the Von Baumbach case, might well 
have resulted in a decision contra to the one reached. 

Even though the statute is open to attack on other constitutional grounds, 
may it be justified as an “emergency measure” under the exercise of police power 
in accordance with the principles laid down in the rent cases?! In deciding this 
question several considerations arise: (1) The statute clearly results in detriment 
and injury to the mortgagee. He is forced to wait a year longer than he had an- 
ticipated in order to realize on his investment, a delay which may spell financial 
disaster to him if, as is often the case, he happens to be a debtor as well as a 
creditor. (2) On the other hand, if it were not for the protection afforded to the 
mortgagor by a statute of this kind, he might become the victim of conditions 
which he never anticipated at the time he incurred the debt and over which he 
has had no control. Under present conditions he might be unable to pay off the 
debt or find anyone else to assume it and hence, but for the respite afforded him 
by this statute, would be forced to sacrifice his property at a fraction of its nor- 
mal value. (3) The statute may prove of value in preventing such unfortunate sit- 
uations from occurring. But in many cases, if the mortgagor is able to pay his taxes, 
insurance, and interest, the mortgagee may prefer to give him an extension, statute 
or no statute, rather than compel a sale, especially if the present sale value of the 
property is less than the amount of the mortgage. Furthermore, in many instances 
the mortgagor is unable to pay his taxes, insurance, and interest, and when that is 
the case, the statute is of no help. (4) No matter what desirable private results the 
statute may have, it cannot be upheld as a valid exercise of the police power un- 
Jess there is a definite public interest to be served by it. Police power should be 
invoked to support a statute only in an extreme emergency. If, in the absence of 
statute, such a multitude of persons would be rendered homeless, penniless, and 
dependent upon public aid and charity as to create a serious social problem, then 
and only then would the statute seem to be justifiable. Just what the courts will de- 
cide after considering these elements and after balancing the various interests in- 
volved, is uncertain. In view of the severity of the present conditions and the tem- 
porary nature of the statute, the arguments in favor of its constitutionality are 
quite strong. 

Difficulties arise when the statute in question (Chapter 29) is considered in 
connection with the Act of Feb. 2, 1932 (Chapter 24)11 which became law a few 
days prior to the former statute. Some of the differences and difficulties are: 
(1) Chapter 24 applies specifically to the period of redemption provided for in 
both Wis. Star. (1931) §278.10, relating to foreclosure by action, and Wis. Strat. 
(1931) §297.11, relating to foreclosure by advertisement. Chapter 29 applies only 





*Oatman v. Bond, supra note 4; Robinson v. Howe, 13 Wis. 341 (1861); Northwestern 
Mutual Life Ins.*Co. v. Neeves, 46 Wis. 147, 49 N. W. 832 (1879). 

9244 N. W. 611 (Wis. 1932). 

%® Block v. Hirsh, 256 U. S. 135, 41 Sup Ct. 458 (1921); People v. La Fetra, 230 N. Y. 
429, 130 N. E. 601 (1921); Marcus Brown Holding Co. v. Feldman, 269 Fed. 306, ef’d. in 
256 U. S. 170, 41 Sup. Ct. 465 (1921). 

1 Wis. Laws 1932, Special Session, c. 24. 
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to the period of redmption provided for in §278.10. Since Chapter 29 was passed 
and published subsequent to Chapter 24, wherever its provisions conflict with 
Chapter 24, it must be presumed to overrule the latter as to §278.10, relating to 
foreclosures by action, although it does not affect it as to §297.11, relating to 
foreclosures by advertisement.12 (2) Chapter 24 provides that the period of 
redemption shall not extend beyond Jan. 1, 1935. Chapter 29 provides that 
it shall not extend beyond Jan. 1, 1936. Thus, a mortgagor foreclosed upon 
in Dec. 1933 would be allowed approximately a year longer in which to redeem, if 
the foreclosure came within the provisions of Chapter 29 than if it were within 
those of Chapter 24. Even standing alone, Chapter 29 presents a curious situation. 
A mortgagor foreclosed upon in Dec. 1933 would have until Dec. 1935 to redeem, 
but if foreclosed upon in Jan. 1934, he would have only until Jan. 1935. (3) Chap- 
ter 24 provides that in order to obtain the additional year’s extension the mortgagor 
must “before the expiration of such one-year period present to the court satisfac- 
tory evidence” that he has paid all insurance premiums, taxes, and interest. Chap- 
ter 29 provides that the “one year period . . . shall be extended to two years... ” 
provided the mortgagor shall have paid all insurance premiums, taxes, and in- 
terest. Thus, Chapter 24 allows him to obtain the benefit of the statute only by 
coming into court and asking for it, whereas Chapter 29 is self-operative. (4) 
Chapter 24 provides that the mortgagor, in order to be entitled to the benefits of 
the statute, must pay one year’s interest on the principal sum of the mortgage. 
Chapter 29 requires that he pay one year’s interest on the amount of the judg- 
ment. 

The two statutes are thus seen to differ materially in several respects. To hold 
that Chapter 24 applies only to foreclosure by advertisement and Chapter 29 only 
to general foreclosure when, because of the fundamental similarity between the two 
situations, there is no good reason for applying two different remedies, creates an 
anomalous situation. Yet no other holding seems logically possible under the 
wording of the two statutes. 

Joun C. STEDMAN. 


Necessity OF STANDARD OF DISCRETION FOR ADMINISTRATIVE BopiEs.—Plaintiff, a 
public utility company, sues to restrain the Public Service Commission from as- 
sessing the plaintiff with the expense of an investigation of the company. In so 
doing the Public Service Commission was acting pursuant to Wis. Strat. (1931) 
§196.02, which provides, inter alia, that the Public Service Commission may ex- 
empt a public utility company from payment of the expense of investigation of 
its affairs upon finding that “the public interest requires” it. Plaintiff argues that 
the statute is unconstitutional because it fixes no standard to guide the commission 
in the exercise of its power to exempt from payment. Lack of standard makes the 
power delegated a legislative one. Also, the power to determine what the “public 
interest requires” is an essentially legislative power and is policy-forming in nature. 
Therefore it cannot be constitutionally delegated according to the test laid down 
in State v. Whitman. Held: Fixed, rigid standards are not necessary to make a 
delegation of power administrative rather than legislative. The power to determine 





1%31f Chap. 24 be construed strictly, it might be questioned whether it covers foreclosures 
by advertisement at all, since by its terms the statute is restricted to ‘‘any action’? commenced 
prior to Jan. 1, 1934, etc., whereas in foreclosure by advertisement the property is advertised 
for sale without any prior action of any kind. Obviously, however, this was not the result in- 
tended by the legislature. 
1196 Wis. 472, 220 N. W. 929 (1928). 
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“public interest” referred to by the statute is not the same power to determine 
“public interest” which the legislature exercises. The distinction is that the courts 
can review the findings of the Public Service Commission as to what “public in- 
terest” requires. Not so with the findings of the legislature on that matter.2 Wis- 
consin Telephone Company v. Public Service Commission.3 

It is elementary constitutional law that the legislative power cannot be dele- 
gated.4 It is equally well settled that the legislature can make a law to become 
operative upon the happening of a certain contingency and that the legislature may 
delegate the power of finding, as a fact, when that contingency happens.5 The 
general rule has been that the legislature must fix some specific rule or standard to 
guide the administrative body in its finding of fact. It is reasoned that, in the 
absence of any such specific standard, the officers may act arbitrarily. To do so 
would be to exercise legislative power (namely, the power to perscribe who. shall 
and who shall not obey the law, and would be a denial of the equal protection 
before the law guaranteed by the Fourteenth Amendment to the Federal Con- 
stitution. Thus the power of a commissioner of public safety to revoke a license 
to run restaurants whenever “public morality, health, peace, or good order de- 
manded” was held arbitrary for lack of a specific standard.® The power of a 
street commissioner to approve street car fenders that “were equally as good” as 
those of a particular make was declared arbitrary as not providing a sufficient 
standard.? Absence of a specific rule of action caused a court to hold unconsti- 
tutional an act limiting the use of a boulevard to certain vehicles and such others 
as could get special permission from the town board of trustees. An ordinance 
which made it unlawful to carry on a laundry business in a wooden structure 
save by permission of the board of supervisors was held void because of lack of 
a standard to govern the exercise of the board’s discretion.? Wisconsin seemed 
to follow this line of cases when it held in State ex rel Garrabad v. Dering! that 
a statute providing that parades could not be staged unless the consent of the 
mayor was gained, was void because, since there was no standard, it vested an 
arbitrary discretion in the mayor. Later, in Klein v. Barry,11 the Supreme Court 
of Wisconsin declared invalid an act providing that when securities were sold and 
issued in non-compliance with the statute, they could be declared voidable at the 
discretion of the Railroad Commission. The court said the statute furnished no 
guide to the commission’s exercise of discretion. The Federal Court of this district 





2It would seem such a distinction is rather superficial. Have the courts the right to de- 
cide what public interest requires? If that right is essentially legislative, the judiciary has no 
more right to exercise it than an administrative body. On the other hand, if there exists some 
specific sort of power to determine public interest which is not essentially legislative and there- 
fore can be reviewed by the judiciary, it would seem better to tell us just what are the ear- 
marks of such power. It does not help the practicing attorney much to know that the judiciary 
can review findings resulting from a specific kind of power to determine requirements of public 
interest if he has no way of recognizing that species of power when he sees it. 

3206 Wis. 589, 240 N. W. 411 (1932). 

* Dowling v. Lancashire Ins. Co., 92 Wis. 63, 65 N. W. 738 (1896); State v. Great North- 
ern Ry., 100 Minn. 445, 111 N. W. 289 (1907); 1 Coorey, ConstITuTIONAL LIMITATIONS 
(8th ed., 1927) 224; and State ex rel Van Alstine v. Frear, 142 Wis. 320, 125 N. W. 961 (1910), 
quoting a long line of Wisconsin decisions. 

5 In re Griner, 16 Wis. 447; Minneapolis, St. P. & S. S. M. R. Co. v. Railroad Comm., 
136 Wis. 146, 116 N. W. 905 (1908). 

®State ex rel Makris v. Superior Co., 113 Wash. 296, 193 Pac. 845 (1920). 

‘Elkhart v. Murray, 165 Ind. 304, 75 N. E. 593, (1905). 

8 Cicero Lumber Co. v. Cicero, 176 Ill. 9, 51 N. E. 758 (1898). 

*Yick Wo v. Hopkins, 118 U. S. 356, 6 Sup. Ct. 1064 (1886). 

1084 Wis. 585, 54 N. W. 1104 (1893). 

11182 Wis. 255, 196 N. W. 457 (1923). 
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seems to apply this general rule. In Ploner v. Standard Oil Co.12 an ordinance 
providing that an oil inspector might “charge not to exceed 6 cents for inspecting 
or examining each package” was held invalid in that it provided no guide or rule 
for the exercise of the inspector’s discretion up to the maximum allowed. 

Some jurisdictions have veered away from the above general rule and have 
held that some situations require the vesting of discretion in public officials. In 
such cases, they hold, it is not practical to lay down any definite, fixed standard. 
Following this viewpoint the United States Supreme Court upheld, as layiag down 
a sufficient standard, a statute which allowed a board to censor such movie films 
as were not in their opinion “moral, educational, amusing, and harmless.’”!2 Wis- 
consin’s Supreme Court upheld a statute providing that no license to manufacture 
electricity should be granted where there already was a plant in existence except 
when the Railroad Commission found that “public convenience and necessity re- 
quired it.”14 This was said to lay down a sufficient standard. Later the Wis- 
consin court seemed to go even a step farther and declared valid as providing an 
adequate standard a statute giving the Railroad Commission power to stop the 
issuing of securities when the financial condition and plan of operation were not 
such “as to afford reasonable protection to the purchasers of the securities is- 
sued.”15 “Reasonableness” apparently is a sufficient standard. In a very recent 
case16 the United States Supreme Court held constitutional and valid an act 
authorizing the Interstate Commerce Commission to suspend the anti-trust laws 
when it was found to be “in the public interest.” The court said this standard was 
not too vague, but under the circumstances was specific enough. 

The holding in Wisconsin Telephone Company v. Public Service Commission'™ 
is in accord with this line of decisions and the court states very clearly that a fixed, 
specific standard is not necessary to make an act constitutional. Breaking away 
from the above mentioned general rule seems to be the tendency of more progres- 
sive courts. It might be added that once the court takes the stand that a specific 
standard is not necessary, it admits that discretion may be delegated to adminis- 
trative bodies. That admitted, it follows that the only power which cannot be 
delegated is the “essentially legislative power” or “policy forming power.” That 
stand is taken by the Wisconsin Supreme Court in State v. Whitman.18 In that 
case Justice Rosenberry, writing the opinion for the court, said, “The power to 
declare whether or not there shall be a law; to determine the general purpose or 
policy to be achieved by the law (italics ours) ; to fix the limits in which the law 
shall operate—is a power which is vested by our constitution in the legislature, and 
may not be delegated.” The theory seems to be that the legislature can delegate 
but not abdicate its power. 

There is a small group of cases, illustrated by People ex rel Lieberman v. 
Van de Car,)9 which hold statutes valid that lay down no standard whatsoever. 
The court first infers an implied standard of “reasonableness.” Then, following the 





% 284 Fed. 34 (C. C. A. 7th, 1922). 

13 Mutual Films Corp. v. Industrial Comm. of Ohio, 236 U. S. 230, 35 Sup. Ct. 387 (1915). 

4 State ex rel Kenosha Gas and Electric Co. v. Kenosha Electric Ry., 145 Wis. 337, 129 
N. W. 600 (1911). 

%% State ex rel Central Steam Heat & Power Co. v. Gettle, 196 Wis. 1, 220 N. W. 201 
(1928). 

16N. Y. Securities Corporation v. U. S., 53 Sup. Ct. 45 (1932). 

1? Supra note 3. 

“8 Supra note 1. 

175 N. Y. 440, 67 N. E. 913 (1903). 








COMMENTS 179 


line of cases which hold no fixed standard necessary, the statute is upheld. This 
doctrine has not as yet found its way into Wisconsin law. However, People ex re 
Lieberman v. Van De Car later went to the United States Supreme Court, and that 
body seemed to adopt the theory back of it.2° 

Probably the greatest departure from the general rule of fixed standard was 
reached in State ex rel Mackey v. Hyde where Justice Walker of the Missouri Su- 
preme Cort went so far as to say that an administrative officer can fix his own 
standard and that such standard is sufficient.?1 

In cases involving the determination of the personal fitness of an individual 
for a particular occupation the courts seem fairly well agreed that no specific, 
rigid standard is necessary to make delegation of power administrative rather than 
legislative and arbitrary.22 The cases generally arise in connection with the licens- 
ing of doctors, dentists, certified public accountants, etc. The rule seems to be in 
accord with the spirit expressed in the line of cases illustrated by the principal 
case. 

A number of jurisdictions require no standard whatsoever where pool halls, 
dance halls, saloons, etc., which may be detrimental to the public safety or morals, 
are concerned.23 The logic seems to be that such business can be carried on only 
as a matter of privilege not as a matter of right. The legislature can prohibit them 
absolutely if it so desires. Thus, if an administrative officer regulates such a busi- 
ness arbitrarily, no right is being interfered with and the arbitrariness is perfectly 
Jegal. It is submitted that this reasoning and these cases are wrong. The chief 
reason for declaring invalid arbitrary grants of power is that such a power may 
result in inequality before the law contrary to the Fourteenth Amendment to the 
Federal Constitution. It seems clear that one may be denied equality before the 
law in the exercise of a privilege as easily as in the exercise of a right. Wisconsin 
has not adopted the doctrine of these cases. In Little Chute v. Van Camp?* an 
ordinance giving the mayor power to allow certain saloons to remain open on 
Sunday was held unconstitutional as laying down no standard whatsoever. The 
court applied the same rule to saloons, therefore, as it applies to other businesses. 

Those courts which do apply a different doctrine to saloons, pool halls, etc., 
than to other businesses find it a very convenient tool with which to hold doubtful 
ordinances and statutes constitutional. Thus where an ordinance gave the city 
council power to permit the erection of gasoline stations or deny it if it found 
such erection “against public interest,” the court placed gasoline stations in the 
same category as saloons and upheld the law.25 And where the Public Utility 
Commission of Connecticut had the power to grant licenses to run busses “when 
the public convenience and necessity required it,” the court held that the use of the 
public highways was a privilege and not a right and therefore no specific standard 





2199 U. S. 552, 26 Sup. Ct. 144 (1905). This case arose almost twenty years after 
Yick Wo v. Hopkins, supra note 9. A statute with no standard whatsoever was held invalid. 
Quaere: Would the United States Supreme Court decide Yick Wo v. Hopkins the same way 
today? 

72315 Mo. 681, 286 S. W. 363 (1926). 

32 Milwaukee v. Rissling, 184 Wis. 517, 199 N. W. 61 (1924); State ex rel Minces v. 
Schoenig, 72 Minn. 528, 75 N. W. 711 (1898); State v. Hyde, supra note 19; Gundling v. 
Chicago, 177 U. S. 183, 20 Sup. Ct. 633 (1899); Douglas v. Noble, 261 U. S. 161, 43 Sup. 
Ct. 303 (1923). 

23 Davis v. Mass., 167 U. S. 43, 17 Sup. Ct. 731 (1896); Crumpton v. Montgomery, 177 
Ala. 212, 59 So. 294 (1912); State v. Sherow, 87 Kan. 235, 123 Pac. 856 (1912); Brown v. 
Stubbs, 128 Md. 129, 97 Atl. 227 (1916). 

%136 Wis. 526, 117 N. W. 1012 (1908). 

5 State ex rel Lane v. Fleming, 129 Wash. 646, 225 Pac. 647 (1924). 
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was necessary.26 Apparently the use of a highway is also similar to running a sa- 
loon. Had these courts followed the rule in the principal case—that no fixed, rigid 
rule is necessary—such judicial arithmetic could be dispensed with. 

Now, just what is the significance of the principal case? Does it mean that the 
legislature can delegate any power it sees fit to a board or commission by merely 
tacking on “when the public interest requires it”? Could the legislature, for ex- 
ample, give the tax commission the power to raise and lower tax rates on incomes 
as “the public interest requires it”? Probably not. That would be considered a 
grant of the policy-making power which the Whitman case says cannot be dele- 
gated. However, just where is the distinction? Is it policy-forming when a com- 
mission decides that A shall pay taxes on his income and B shall not pay taxes 
on his income and not policy-forming when a commission decides that A shall 
pay for costs of his investigation and B shall pay nothing? It is submitted that 
the policy-forming test of the Whitman case is of little value except as a peg upon 
which to hang decisions. If it is believed that the exigencies of the situation re- 
quire a statute to be upheld, then the power delegated is not policy-forming. If 
it is believed that the consequences of a law would be detremental, then by some 
sort of legerdemain the power delegated becomes policy-forming. That the same is 
true of the “standard” test can be seen from the various modifications and qualifi- 
cations to the rule which are pointed out above. When a law is locked upon as 
very expedient, the courts somehow find a way to work out a standard.27 A form- 
ula which will tell you, “This act is constitutional and this one is not,” cannot be 
worked out. The absolute, fixed, rigid standard closely approaches such a test, 
but it is obviously impractical in this day of complex and intricate governmental 
activity. If the legislature is to function, it must be relieved of many of its minor 
discretionary powers. Just which of these discretionary powers can be safely turned 
over to commissions is entirely governed by the circumstances of the individual 
case. 
One possible explanation of the principal case is that “when public interest re- 
quires it” means “when a public utility company is doing so well that it is investi- 
gated in order to ascertain its excellent methods of operation.” If that is the ex- 
planation, a very definite standard is provided. There is language in the case 
which might give rise to such an inference. Justice Owen specifically says that the 
statute was badly worded and points out that where a public utility company is 
investigated because of its excellent methods of operation is a case where “public 
interest requires” a suspension of the laws assessing costs of investigation. That is 
the only «ase he so points out. If that is the only case, it is clear that the above 
explanation is correct. However, the direct statement later in the opinion that 
“fixed standards are not necessary to make a delegation of power administrative 
rather than legislative” would seem clearly to rebut and contradict any such ex- 
planation. It is submitted that probably the true explanation of the principal case 
is that it is one of that group of cases which apply the “standard” test but find 
such a standard wherever the exigencies of the situation demand it.2% 

Ernest R. FEmLER. 





Lane v. Whitaker, 275 Fed. 476 (1921). 

7 State ex rel Board of Regents v. Zimmerman, 183 Wis. 132, 197 N. W. 823 (1924). 

* For a comprehensive review of the earlier Wisconsin cases on this subject see Brown, 
The Executive Department’s Exercise of Quasi-Judicial and Quasi-Legislative Powers in Wis- 
consin (1926) 3 Wis. L. Rev. 385, 449. 
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EviencE—Exrert Testomony—Oprnion or Urtm«atTe Fact.—In an action 
for malpractice, a doctor, testifying as an expert witness for the plaintiff, was 
asked, “Assuming the facts to be true that I have stated in my hypothetical 
question, what is your opinion as to the cause, the proximate cause of the bow 
in that leg?” Held: This invaded the province of the jury. The ultimate issue 
of fact for determination by the jury was whether malpractice of defendant 
caused the condition complained of by plaintiff. As far as the expert could go 
was to state that the alleged malpractice might cause the bow in the leg. De Haan 
v. Winter, 241 N. W. 923 (Mich. 1932). 

Cases from numerous other jurisdictions, including a recent Iowa case, 
Justis v. Union Mut. Casualty Co., 244 N. W. 696 (Iowa 1932) are decided 
according to a like rule. However, some states hold that an expert witness 
may properly be asked whether, in his opinion, a certain cause did produce a 
certain result. Donnelly v. St. Paul City Ry. Co., 70 Minn. 278, 73 N. W. 157 
(1897) ; State v. Cox, 172 Minn. 226, 215 N. W. 189 (1927); Shawnee Gas &. 
Electric Co. v. Hunt, 32 Okla. 368, 122 Pac. 673 (1912); O’Leary v. Scullin Steel 
Co., 303 Mo. 363, 260 S. W. 55 (1924). 

There appear to be no Wisconsin cases which dwell upon the distinction be- 
tween the use of the words might and did in questions asked of expert witnesses. 
The situation in this state is well summed up by Justice Wickhem in Marsh 
Wood Products Co. v. Babcock & Wilson Co., 240 N. W. 393 (Wis. 1932); 
“While it is difficult to harmonize all that has been said upon this subject by the 
courts of this state, we think it settled that the opinions of witnesses which 
relate to matters of science or to skill cannot be objected to merely because 
they cover one of the ultimate facts to be determined by the jury.” In actions 
for personal injury, it has been held that the cause of the injury is the proper 
subject for expert testimony. Vosburg v. Putney, 86 Wis. 278, 56 N. W. 480 (1893) ; 
Smalley v. City of Appleton, 75 Wis. 18, 43 N. W. 826 (1889); Crouse v. 
Chicago & N. W. Ry. Co., 102 Wis. 197, 78 N. W. 446 (1899). So as to the 
cause of death in cases of criminal homicide. Boyle v. State, 61 Wis. 440, 21 N. W. 
289 (1884); Carthaus v. State, 78 Wis. 560, 47 N. W. 629 (1891). Opinion 
evidence may be given on the very point the jury is to decide when confined 
to cases where such point is clearly within the field of expert evidence, and 
the opinions are based on undisputed facts, or assumed facts warranted by 
the record. Maitland v. Gilbert P. Co., 97 Wis. 476, 72 N. W. 1124 (1897); 
Hamann v. Milwaukee B. Co., 127 Wis. 550, 106 N. W. 1081 (1906); Innes v. 
Milwaukee, 103 Wis. 582, 79 N. W. 783 (1899); Cook v. Doud Sons & Co., 147 
Wis. 271, 133 N. W. 40 (1911); Allison v. Wm. Doerflinger Co., 242 N. W. 558 
(Wis. 1932). However, in Lyon v. Grand Rapids, 121 Wis. 609, 99 N. W. 311 
(1904), Justice Marshall mentions the rule of the above cases, referring to 
it as “somewhat dangerous ground.” “The safer way,” he says, “is to go 
no further than to show by the opinion evidence that the particular circum- 
stances proved or assumed are a sufficient producing cause for the effect; 
complained of. No definite rule can be given accurately defining the limits to 
which such questions can go.” In Sullivan v. Minneapolis, St. P. & S. S. Marie 
Ry. Co., 167 Wis. 518, 167 N. W. 311 (1918), Justice Owen points out that there 
are two well settled general rules, one that an expert witness should not be per- 
mitted to give his opinion on the ultimate fact to be found by the jury, and 
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the other that an expert may give his opinion upon any question within the 
realm of scientific knowledge. When the ultimate fact to be found is a scientific 
question, these two principles necessarily come into collision, and one or the 
other must give way. It was held that the former rule must stand aside for 
the latter. 

It is difficult to understand why the courts place practically all the em- 
phasis upon testimony regarding the cause of things which are ultimate facts for 
the determination of the jury. Evidentiary facts are often as important as 
ultimate facts. Cases can be won or lost upon either. What these courts must 
mean is that an expert cannot state that a thing is or is not a fact, but must 
make his statement in the terms of probability. So far as such a rule can be 
justified, it may be upon two grounds: (1) that the expert is not testimonially 
qualified or competent to state the fact (a) because, assuming that he has been 
put in possession of all data by a hypothetical question, he may not be es- 
pecially qualified to draw the ultimate inference, 1 W1cmMorE Evipence §555, or 
(b) because the expert may have gone beyond the need for expert testimony, 
#. e., he may have put the jury in possession of facts which make them as qualified 
to draw the conclusion as the expert, thus making his opinion unnecessary. 
Noonan v. The State, 55 Wis. 258, 12 N. W. 379 (1882). (2) Another ground for 
justification of the rule might be a fear that the jury will accept the expert’s 
conclusion without giving to the question that independent consideration of 
their own to which a party is entitled in a jury trial. The solution to point (1) 
would depend on the facts of each particular case. Witnesses who are not 
properly qualified as experts may be kept from testifying as such by proper 
objection. As to the fear that the expert may go beyond the need for expert 
testimony, it must be remembered that we are laying down rules for jury trials 
rather than for technical scientific investigations, and therefore cannot draw 
distinctions too finely. Point (2), given above as a possible justification of the 
rule, might be urged with equal force as an objection to weighty testimonial 
evidence of any kind. It must be remembered that the opinion amounts in 
force to nothing unless it appears to be solidly based on satisfactory data, the 
existence and quality of which can always be brought out, if desirable, on cross- 
examination. 

Practical difficulties might well present themselves in the application of the 
rule laid down in the De Haan case. Assume a case where the burden is on the 
plaintiff to prove the cause of his disability in a jurisdiction which limits the 
expert witness to testimony as to what might have caused it. The jury, assuming 
that it noticed that the word might was used, could reason that a statement that 
a thing might or could be true is far short of evidence that it is more probable 
than some other explanation; that, while plaintiff has the duty to prove his 
case by a preponderance of the evidence, all he has proved is that the evidence 
might or could cause his disability; and that he has not, therefore, made out his 
proof on this point, wherefore they must find against him. If the jury were to 
reason in this manner, the application of the De Haan case rule could render 
the most expert testimony valueless. Moreover, it is obviously inconsistent with 
a search for truth to force a witness, who knows from all his expert experience 
that a certain cause did produce a certain result, to say that it might have pro- 
duced it, thus implying that it might not. 

Tuomas S. STONE. 
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Frxtures—Tests Wuicu DeterMiIne.—Plaintiff held a construction mort- 
gage, covering after-acquired property, upon an apartment building owned by A. 
The mortgage was recorded as a real estate mortgage, but was not filed as a 
chattel mortgage. A purchased and installed a refrigerator system under a con- 
ditional sales contract. Plaintiff foreclosed his mortgage, and before sale A sold 
the refrigerator and other personal property to the defendant. Plaintiff acquired 
title to the building under the foreclosure sale. The conditional vendor was 
not a party to the action, and made no claims to the property. Held: the re- 
frigerators are fixtures and a part of the realty, and defendant may be enjoined 
from removing them. First Mortgage Bond Company v. London, 244 N. W. 
203 (Mich. 1932). 

The court based its decision upon three tests for determining whether or 
not an article is a fixture: (1) annexation to the freehold; (2) adaptation to the 
use and purposes of the building; and (3) intention of the party making the an- 
nexation to make a permanent accession to the freehold. The refrigerators were 
connected by wires with the power plant in the basement and in other respects 
satisfied the tests laid down. 

The three tests for determining whether an article is a fixture laid down in 
the principal case are constantly reiterated in the courts of Wisconsin and other 
states. Taylor v. Collins, 51 Wis. 123, 8 N. W. 22 (1881); Walker v. Grand 
Rapids Flouring-Mili Company, 70 Wis. 92, 35 N. W. 332 (1887); Thomson v. 
Cullen, 196 Wis. 581, 219 N. W. 439 (1928) ; Peninsular Stove Company v. Young, 
247 Mich. 580, 226 N. W. 225 (1929); Cornell College v. Crain, 211 Iowa 1343, 
235 N. W. 731 (1931). 

Of these three tests, that of the intention of the party making the annexa- 
tion has been held to be the most important, the other two tests being subordi- 
nate thereto. Taylor v. Collins, supra; Homestead Land Company v. Becker, 
96 Wis. 206, 71 N. W. 117 (1897); Rinzel v. Stumpf, 116 Wis. 287, 93 N. W. 
36 (1903); E. M. Fish Company v. Young, 127 Wis. 149, 106 N. W. 795 
(1906) ; Baringer v. Evenson, 127 Wis. 36, 106 N. W. 801 (1906); Hanson v. 
Ryan, 185 Wis. 566, 201 N. W. 749, (1925) 36 A. L. R. 1516; Shields v. Hanson, 
201 Wis. 349, 230 N. W). 51 (1930). It may be said that intention is the only 
test to determine the question of fixture or no fixture, and that the other two 
so-called tests, together with the facts and circumstances of the case, are merely 
elements to be taken into consideration to determine the intent. “This intention 
(is to be) inferred from the nature of the article affixed, the relation and situation 
of the party making the annexation, the structure and mode of annexation, and 
the purposes or use for which the annexation has been made.” Arlt v. Landley, 56 
S. D. 79, 227 N. W. 469 (1929). Additional facts which must be taken into con- 
sideration in determining intent are the established custom of the community 
and the agreement of the parties. Teaff v. Hewitt, 1 Ohio St. 511 (1853). The 
custom of the community will vary with the times, and an article which formerly 
would be considered a part of the realty may, because of changed customs, be 
considered personal property. Hanson v. Ryan, supra (portable garage); and 
articles formerly considered personalty may for the same reason now be re- 
garded as realty. E. M. Fish Company v. Young, supra (fitted window screens) ; 
Peninsular Stove Company v. Young, supra (appliances for heating, lighting, 
and cooking in an apartment building). The secret intention of the party is im- 
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material. Cornell College v. Crain, supra; First Mortgage Bond Company uv. 
London, supra. 

It can be seen that varying degrees of annexation, of adaptability, of rela- 
tion and situation of the parties, variations in the local customs and in the 
agreements made between the parties, and the varying purposes for which the 
annexation is made, must necessarily lead to varying results which are impossible 
to reconcile from the standpoint of either annexation, suitability, or relationship 
of the parties taken separately. In one case annexation may be entirely un- 
necessary, Thomson v. Cullen, supra; in another it may be the determining 
factor, Rinzel v. Stumpf, supra. Also see Gunderson v. Swarthout, 104 Wis. 186, 
80 N. W. 465 (1899) ; State ex rel. Hanson Storage Co. v. Bodden, 166 Wis. 219, 
164 N. W. 1009 (1917). From all the circumstances of the case the intention 
of the parties must be discovered, and that intent determines whether the 
property in question is personality or a part of the realty. 

Applying this test to the principal case, it can be seen that as to all the 
world except the conditional vendor and those having notice of the conditional 
sales contract, the reasonable intent of A and the plaintiff was that the articles 
in question should become a part of the realty. True, A agreed with his con- 
ditional vendor that the refrigerator system should be treated as personal prop- 
erty, but as to anyone not having notice of that contract, such intention on the 
part of A is secret and hence, under the decisions, immaterial. The agreement 
between A and plaintiff, the adaptability of the articles to the uses to which 
the apartment building is put, the fact that such articles are commonly found 
in apartment buildings, and the fact that they were installed by the owner of 
the building are facts which tend to show very strongly that A, in making the 
annexations, intended them to be permanent and a part of the realty. 

S. Ricnarp Heats. 


Mortcaces—Susyect or Girt—NECESSIty FoR CONSIDERATION.—Plaintiff sued 
to cancel a mortgage on his property which he had given his daughter by way 
of gift. The court refused to do so, holding that a mortgage may be the sub- 
ject of a gift. Cooklin v. Cooklin, 244 N. W. 232 (Mich. 1932). 

This is in accordance with the weight of authority. Goethe v. Gmelin, 256 
Mich. 112, 239 N. W. 347 (1931); Perkins v. Realty Co., 69 N. J. Eq. 723, 61 
Atl. 167 (1905); Jones, Mortcaces (8th ed.) §756. Contra: Welch v. Graham, 
124 N. Y. S. 945 (1910). However, it is commonly said that a mortgage like a 
contract must be founded on a valuable consideration, Jones, Mortcaces §751, and 
that want of consideration is good defence. Jones, Mortcaces §§1666 and 753, and 
cases there cited. For a discussion of the necessity of consideration to constitute 
a valid mortgage see (1922) 2 Wis L. Rev. 59. The instant case again raises 
the problem of whether these apparently conflicting positions can be reconciled, 
and if so, on what grounds. 

It would seem that they are reconcilable on the basis of the intention of 
the parties at the time the mortgages were executed, which in a measure de- 
pends upon whether the parties considered the transaction as executory or executed. 
If the transaction is to be regarded as executory only, the doctrine of considera- 
tion is applicable. Pace, Contracts (2nd ed.) §537; if it is to be regarded 
as executed, the question of consideration is immaterial. Page, Contracts §540, 
(“Even a promise to make a gift cannot after performance be rescinded by the 
promisor.”) Thus in Cawley v. Kelly, 60 Wis. 315, 19 N. W. 65 (1884), the court 
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refused to enforce a mortgage because it lacked consideration. The transaction was 
regarded as executory, and therefore the court could properly inquire into the 
consideration, and failing to find any could refuse to enforce the mortgage. 

On the other hand, in Campbell v. Tompkins, 32 N. J. Eq. 170 (1880), the 
court declared a wife’s voluntary mortgage of her lands to secure her husband’s 
debt, to be valid, saying that “her mortgage will not be regarded as having 
no validity ...simply because the consideration of the bond is an obligation 
merely moral and not enforceable at law or equity.” In Perkins v. Realty Co., 
supra, a debt was past due, and the creditor demanded payment or security. The 
debtor tendered, and the creditor accepted, a mortgage executed by a corporation 
on its property, but did not release the debtor or extend the time of payment. This 
mortgage was held valid. 

In the first situation, Cawley v. Kelly, supra, the doctrines of the law of 
contracts were deemed applicable, and the want of consideration in a contract 
to pay money was held available as a defense against the mortgage given to 
secure the performance of this contract. In the second situation, Campbell v. 
Tompkins, supra, and Perkins v. Realty Co., supra, the doctrines peculiar to the 
law of conveyances were held to apply, and the mortgage was looked upon as a 
present conveyance on the condition that a sum of money be paid as a gift. 
As a conveyance the mortgage required no consideration. 

It may be argued that under the lien theory a mortgage is not an executed 
transaction to the same extent as at common law, where a mortgage was looked 
upon as a conveyance of title on condition. It is believed, however, that there 
is nothing in the lien theory of mortgages which necessitates treating a mortgage 
given as security for a future gift other than as a conveyance. 

Georce J. Larkin. 


Pusiic UTititres—RATE AND DEPRECIATION BASES—IMPROVEMENTS CHARGED 
TO OpEraTING Expenses.—The Public Service Commission of Wisconsin, after dis- 
posing of the Mondovi Telephone Company’s petition to increase its stock 
(August 12, 1930), initiated an investigation into the rates and accounting prac- 
tices of the company. The Commission’s suspicion was aroused by the discrep- 
ancy between the book cost reported by the utility and the much larger (de- 
preciated) value determined by inspection of the plant. The company itself ex- 
plained that “year after year, items of capital expenditure, notably wages of labor 
used in making additions to plant, were charged to operating expenses.” The 
rates paid by subscribers, it appeared, had not only been sufficient to pay for 
current running expenses and dividends, but also for improvements. It was clear, 
therefore, that if such improvements were to be included in the appraisal, the 
subscribers would be forced to pay rates yielding the investors a return on property 
for which the former and not the investors had paid. The Commission held: 
“Such a result, in our opinion, would be grossly unfair. Customers who have un- 
wittingly been financing property additions in the manner shown should not be 
expected to pay rates which will allow a return on the property so paid for.” 
In the Matter of Mondovi Telephone Co., Public Service Commission of Wis- 
consin, U-4167 (3) (Nov. 10, 1932.) 

The Commission relied principally on Railroad Comm. v. Cumberland Tele- 
phone and Telegraph Co. 212 U. S. 414, 29 Sup. Ct. 357 (1909) in holding that 
when a company wants to use an appraisal rather than its own accounts in 
determining a rate base, .it must show that no part of the money it was entitled to 
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collect to meet reasonable and legitimate operating expenses was used to swell 
the capital account upon which a return could be made to stockholders in the 
future. It therefore rejected the appraisal values as “unreliable indicators of a 
reasonable rate-base” which “should be given no weight in determining such rate- 
base.” The Commission used instead the book values of $49,463 as the unde- 
preciated rate base. 

Deducting the depreciation reserve of $30,503 from this $49,463, a rate base of 
$19,000 was found—as against the Commission’s inspection value (depreciated 
present cost) of $56,252. This procedure the Commission justified on the theory 
that to the (unknown) extent that the excess in the depreciation reserve had 
come “from excessive and duplicate depreciation charges at the expense of the 
rate-payers, the company is estopped from claiming that (it) should not be de- 
ducted from the property and plant account for rate-base purposes.” In analyz- 
ing the depreciation reserve, which was more than 60% of the total book value, 
the Commission found that, while ordinarily the depreciation reserve is used to 
offset “that portion of the service capacity which has been used up,” the re- 
serve in this case consisted of more than used-up service capacity. This difference 
was accounted for by the fact (1) that the annual depreciation rate of 7% (of the 
book value) was too high, (2) that the company’s accounting practices errone- 
ously failed to debit the depreciation reserve for property retired or reconstructed, 
and (3) that they likewise failed to debit the depreciation reserve for substantial 
amounts incident to retirements and reconstruction, especially labor costs, these 
being instead charged to maintenance, as we have seen. 

Before the Commission could pass on the reasonableness of the rate structure, 
it was therefore faced with the task of fixing a reasonable depreciation allowance 
for the future. Board of Public Utility Commissioners v. New York Telephone Co., 
271 U.S. 23, 46 Sup. Ct. 363 (1926) (excessive depreciation reserves, accumulated 
in the past cannot be used to support rates that do not allow a proper current 
depreciation allowance) ; Smith v. Illinois Bell Telephone Co., 282 U. S. 133, 51 
Sup. Ct. 65 (1930) (the recognition of the ownership of the property represented 
by the reserve does not make it necessary to allow similar accumulations to go 
on if experience shows these are excessive). 

But in the setting up of a proper depreciation base, the Commission differs 
sharply from the opinion of the United States Supreme Court in United Railways 
and Electric Co. v. West, 280 U. S. 234, 50 Sup. Ct. 123 (1930) where a majority 
of the court held that the original cost of the property, if it did not represent fair 
present value, should not be used for the depreciation base. In other words, the 
present cost of replacement was determining. “This naturally calls for expendi- 
tures,” the Court had said, “equal to the cost of the worn-out equipment at the 
time of replacement; and this, for all practical purposes, means present value. 
It is the settled rule of this Court that the rate base is present value, and it would 
be wholly illogical to adopt a different rule for depreciation....There is no 
principle to sustain a holding that a utility may earn on the precent fair values 
of its property devoted to public service, but that it must accept and the public 
must pay depreciation on book cost or investment cost regardless of present fair 
value.” 

The meaning of this passage is not clear, for the first clause certainly refers 
to the present value of the equipment if new; while the rest of the quotation ap- 
pears to require the use of the rate-base, that is, the depreciated or actual present 
value. In the Mondovi case neither a base figure nor a percentage is mentioned; 
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the allowance of $2,500 is arrived at on the undiffereniated basis of “foregoing 
facts and considerations” and the Commission’s “recent experience in studying 
comparable exchanges.” The Commission takes occasion to express its disagree- 
ment with the Court if it means as it “seems to mean that present value—or cost 
of replacement in the case before the Court—should be used in determining a 
depreciation base.” (Justice Brandeis, in his dissenting opinion, had shown that 
the Court’s view was contrary not only to business practice, but also to its own 
decision in U. S. v. Ludey, 274 U. S. 295, 47 Sup. Ct. 608 (1927), a federal income 
tax case, which has not been overruled.) 

On denying a rehearing, Dec. 6, 1932, the Commission clearly endorses the 
rule supported by Brandeis and employed by uniform agreement among tele- 
phone companies—that original cost (or ledger value) of the property should be 
the depreciation base. Having used this figure for the rate base, the Commission 
even cites the United Railways case to support it in using the same figure for the 
depreciation base. 

The bad effect of the New York Telephone case doctrine that excessive de- 
preciation reserves, accumulated in the past, could not be used by a Commission 
to support confiscatory rates for the benefit of future patrons will be avoided if 
the theory adopted by the Public Service Commission of Wisconsin survives the 
courts. In that case excessive depreciation allowance had hidden the fact that the 
rates permitted had been excessive. An excessive reserve had been created and 
yet the U. S. Supreme Court refused the Commission the right to fix future rates 
which would impinge on these reserves and fixed rates on the base which in- 
cluded the excess. In other words, the stockholder not only benefitted by re- 
ceiving adequate cash dividends out of the excessive earnings (which by im- 
proper book-keeping had escaped the vigilance of the Commission) but was also 
entitled to a return thereafter based on the present value of the plant, swollen 
by the past excessive allowances for depreciation. He could eat his cake, and have 
it too. But if the Mondovi rule, applied also in the recent Yonkers Railroad 
case (No. 6364, Oct. 1932, of the New York Public Service Commission) is up- 
held, he can eat his cake but once—for the depreciation reserve, though excessive, 
must be deducted from the increasing book value of the plant to get the rate base. 
And a like deduction must be made for any part of the plant built up by ex- 
penditures improperly charged in previous years to maintenance or any other 
operating expense account. 

Max Kossorts. 


TAXATION—Excise TAx ON CORPORATE INCOME—INCLUSION OF TAX-FREE SE- 
CURITIES—CONSTITUTIONALITY.—Section 134 of Article 13, California Constitu- 
tion, adopted in 1902, provided that interest from bonds issued by political sub- 
divisions should be tax-free. The Johnson company purchased some improve- 
ment district bonds before the constitution was amended in 1928 by section 16, 
Article 13, to allow the levy of an excise tax on corporations the base of which 
was to be the total net income. Cat. Gen. Laws (Deering, 1931) Act 8488, included 
in net income the interest from state, federal and municipal bonds. Held: an excise 
tax on the privilege of doing business in the corporate form may validly include 
income from tax-free securities. Pacific Co. v. Johnson, 52 Sup. Ct. 424 (1932). 
The rule that one government cannot tax directly an instrumentality of an- 
other government, McCulloch v. Maryland, 4 Wheat. 316 (1819), would pre- 
clude a state from taxing as income the interest from U. S. bonds. When bonds 
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are tax-free by statute at their issue, they bring a higher price than they other- 
wise would, and consequently a subsequent statute taxing them would be an 
impairment of a contract right in violation of Article 1, Section 10 of the Federal 
Constitution. In spite of the above prohibitions against direct taxation it has 
been held that an excise tax for the privilege of doing business in the corporate 
form may be measured by property and (or) income including tax exempt in- 
come. The government creates corporations which receive many privileges not ex- 
tended to individuals, such as continuity of the business after death, and limited 
liability for which the government may charge a tax. The tax is not on the 
ownership of the property but on the privilege of using it in the corporate busi- 
ness. Flint v. Stone Tracy Co., 220 U. S. 107, 31 Sup. Ct. 342 (1910). An excise 
tax on a bank based on the average daily deposits is valid even though some of 
the money is invested in tax-free bonds. Society for Savings v. Coite, 6 Wall. 
594 (1867). An excise tax based on the payment of dividends is valid even 
though a part of the income was earned from tax-free bonds. Home Ins. Co. v. 
New York, 134 U. S. 594, 10 Sup. Ct. 593 (1889). A federal tax may be levied 
on state banks, including in the daily average the amount deposited by a state. 
Manhattan Co. v. Blake, 148 U.S. 412, 13 Sup. Ct. 640 (1892). Although a, tax 
based on gross receipts including income from tax-exempt articles is void, 
Northwestern Ins. Co. v. Wis., 275 U. S. 136, 48 Sup. Ct. 55 (1927); a tax based 
on net income is distinguished because it does not vary exactly with the amount 
received from such tax-exempt article. Flint v. Stone Tracy Co., supra. An in- 
heritance tax is on the privilege of transmitting property and may include in the 
base the value of tax-free securities. Blodgett v. Silberman, 277 U.S. 1, 48 Sup. Ct. 
410 (1927). 

The right to include interest from tax-exempt bonds in an excise tax 
base was denied in Macallen v. Massachusetts, 279 U. S. 620, 49 Sup. Ct. 432 
(1928), when reference to a legislative committee report clearly showed the 
legislative intention was to devise a means to reach this exempt income. The 
court in this case followed the doctrine laid down in Miller v. Milwaukee, 272 U.S. 
713, 47 Sup. Ct. 280 (1927), that when the legislative intention is to do indi- 
rectly that which it cannot do directly, the statute will be declared invalid. The 
statute which was declared invalid in the Miller case taxed dividends to the re- 
cipient to the extent that the income had been exempted for the corporation; 
and although the court admitted that there were other classes of income ex- 
empted for the corporation, it held that U. S. bonds was the largest class. Since 
the decision in the Macallen case Chief Justice Hughes has replaced Chief Justice 
Taft, and Mr. Justice Roberts has replaced Mr. Justice Sanford. These two new 
justices and Mr. Justice McReynolds, who has changed his position, combined 
with the minority in the Macallen case, now constitute the majority in the prin- 
cipal case. 

The court as now constituted apparently does not propose to follow the doc- 
trine of seeking the legislative intention, because in the principal case the Cali- 
fornia Constitution was amended to permit taxation of national banks as pro- 
vided in §5219 R. S. (1878), 12 U. S. C. §548 (1926). Section 5219 was adopted in 
1864 to allow the state to tax shares of a national bank provided that the tax 
should not be greater than on “other moneyed capital.” The value of the shares 
which were assessed against the individual holders was determined by the total 
of the capital stock, surplus and undivided profits of the bank, including all 
money invested in U. S. bonds. Van Allen v. Assessors, 3 Wall. 573 (1865); Des 
Moines National Bank v. Fairweather, 263 U. 5S. 103, 44 Sup. Ct. 23 (1923). By 
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recent decisions it has been held that money invested in mortgages by individuals 
is in the class of “other moneyed capital.” Mercantile National Bank v. Rich- 
mond, 256 U. S. 635, 41 Sup. Ct. 619 (1921); First National Bank v. Anderson, 
269 U. S. 342, 46 Sup. Ct. 135 (1926); Hartford National Bank v. Hartford, 273 
U. S. 549, 47 Sup. Ct. 462 (1927). These decisions made it impossible for states 
with an income tax or classified intangibles tax any longer to tax national banks 
on a shares tax because mortgages held by individuals are taxed on the income tax 
or low rate mill tax at a much less burden than the bank shares tax. Section 5219 
was amended in 1923 to allow an income tax on national banks, but this was un- 
satisfactory because a good deal of the bank’s income is from U. 9. bonds, and 
consequently not taxable under a direct income tax. Section 5219 was further 
amended in 1926 to allow an excise tax on the banks to be measured by net in- 
come including all income, providing the tax burden on banks shall not be greater 
than that on mercantile or manufacturing concerns. The excise tax adopted in 
California was to apply to all corporations except insurance and utility companies 
in order to comply with the 1926 amendment of section 5219. 
Norris E. MALoneEy. 


TAXATION—SUCCESSION TAX—IRREVOCABLE TRANSFERS INTENDED TO TAKE Er- 
FECT IN PossESSION OR ENJOYMENT AT oR AFTER DeatH.—Donor made gifts of 
real estate by warranty deeds, three years, seven months before his death. There 
was an oral understanding that donor was to have the income from such real 
estate for life. Held: (1) Such transfers were, in the words of Wis. Stat. (1931) 
§72.01(3), “intended to take effect in possession or enjoyment... at death” of the 
donor; (2) they were taxable within the meaning of this provision; (3) its opera- 
tion is not an interference with vested rights, nor in violation of the provisions of 
the Fourteenth Amendment to the Constitution of the United States. Ogden v. 
Wisconsin Tax Commission, 244 N. W. 571 (Wis. 1932). 

In reaching the above conclusion our court declines to follow the Supreme 
Court of the United States, which recently decided that where the donor, or 
settlor of a trust, reserves to himself the life income from property irrevocably 
transferred, there is nevertheless a complete vesting of rights at the date of the 
instrument of transfer, and on the death of the donor, or settlor, no taxable in- 
terest passes to the beneficiary. May v. Heiner, 281 U. S. 238, 50 Sup. Ct. 286 
(1930), 67 A. L. R. 1244; Burnet v. Northern Trust Co., 283 U.S. 782, 51 Sup. Ct. 
342 (1930), aff’g, 41 F. (2d.) 732; Morseman v. Burnet, 283 U. 9. 783, 51 Sup. Ct. 
343 (1930), rvs’g, 44 F. (2d) 902; McCormick v. Burnet, 283 U. 9. 784, 51 Sup. Ct. 
343 (1930), rvs’g, 43 F. (2d) 277. 

These cases dealt with no constitutional questions, but were constructions of 
44 Stat. 70 (1926), 26 U. S. C. §1094 (1926), which was substantially similar to 
Wis. Stat. (1931) §72.01(3), supra. Subsequent to these decisions the Federal Act 
was amended expressly to include transfers under which the transferor retains for 
his life “the possession or enjoyment of, or the income from, the property.” 46 
Stat. 1516 (1931), 26 U. S. C. A. $1094 (1932). 

Aside from the question of constitutionality (which was raised here for the 
first time), the principal case follows In re Waite’s Will, 242 N. W. 173 (Wis. 1932), 
and is in accord with the prevailing authority among the states and the earlier 
views of the United States courts. Note (1927) 49 A. L. R. 874 et seq., and see 
Summary, (1930) 67 A. L. R. 1258. Parole or extrinsic evidence is generally admis- 
sable to show the character of the transfer where the deed is absolute upon its 
face. Note (1927) 49 A. L. R. 864, 866. 
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In distinguishing the holding of the principal case from the United States 
cases cited above, the court calls attention to the difference in theory between the 
Federal Estate Tax (based upon the right of the deceased to transfer by will or 
intestacy), and the State Inheritance Tax (based upon the right of the living to 
receive). See N. Y. Trust Co. v. Eisner, 256 U.S. 345, 41 Sup. Ct. 506 (1921). If 
this distinction were justified, the paradoxical result would follow that the donor 
transferred something inter vivos which the donee did not receive. Surely it can- 
not be said that the “possession or enjoyment” existed in a state of suspended ani- 
mation between the time of the formal legal transfer and the time of the actual 
enjoyment by the donee. 

It is submitted that the opposite results reached can be explained only by the 
difference in application of legal rules pertaining to the vesting of rights in an ex- 
pectancy. The United States cases rest upon a strict property theory that the ex- 
pectant estate vests upon the execution of the instrument creating it; there is im- 
mediately a completed transfer inter vivos, leaving nothing to take effect upon 
donor’s death. The Wisconsin cases adopt a more practical interpretation, i.e., 
though it must be conceded that the remainderman after a life estate becomes im- 
mediately vested with some legal rights, Roth’s Will, 191 Wis. 366, 210 N. W. 826 
(1926), a distinction must be made between the vesting from the standpoint of 
property law, and the vesting of enjoyment. The retention of economic benefits 
prevented a complete transfer inter vivos, and characterized the transfer as reason- 
ably similar to a testamentary disposition. It follows that the court is correct in 
holding the death transfer tax not arbitrary in its operation. 

In a recent article it was argued that in all cases of irrevocable transfer where 
transferor retained the income for life, any death transfer tax is unconstitutional. 
J. J. Robinson, Constitutionality of Federal and State Statutes Taxing Transfers 
with Income Reservations (1932) 18 A. B. A. J. 612. Cases not noted by Mr. Rob- 
inson where statutes imposing a death tax on transfers not, in the strict sense, testa- 
mentary in character have been held constitutional are: Tyler v. U. S., 281 U. S. 
497, 50 Sup. Ct. 356, (1930) (succession to tenancy held by the entirety) ; Chase 
Nat. Bank v. U. S., 278 U. S. 327, 49 Sup. Ct. 126 (1929) (succession by beneficiary 
to insurance proceeds) ; Moffitt v. Kelly, 218 U. S. 400, 31 Sup. Ct. 79 (1910) (suc- 
cession to property held in joint tenancy) ; see Saltonstall v. Saltonstall, 276 U. S. 
260, 271, 48 Sup. Ct. 225 (1928). It has been pointed out that in these cases a pre- 
existing right in the property held by the beneficiary did not create an exemption 
from the tax. Coolidge v. Long, 282 U. S. 582, 624, 51 Sup. Ct. 306, 319 (1931). 

Thus, it is very doubtful if the United States Supreme Court will go the ex- 
tent predicted by Mr. Robinson, although the reasoning in the recent cases of 
statutory construction makes it a matter of speculation. 

LEHMAN C. AARONS. 

WarraNTy—ConTrRAcT oR Tort—Contrisutory NEGLIGENCE.—The plaintiff’s 
husband, in hiring a horse for his wife from the defendant, a liveryman, asked for 
a gentle horse suitable for a lady and a beginner to ride. He was given a horse 
which was not the type requested. Both the plaintiff and her husband brought ac- 
tions, which were tried together, for injuries sustained by the plaintiff when she 
fell from the horse, and both recovered in contract for a breach of the warranty. 
The appeal brought by the defendant was principally based upon the lower court’s 
refusal to give to the jury an instruction concerning the contributory negligence of 
the plaintiff. The lower court was sustained by the Supreme Court on the ground 
that since the action has been brought in contract, contributory negligence was not 
a defense. Vaningan v. Mueller, 243 N. W. 419 (Wis. 1932). 
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It is the general rule that, although scienter need not be proved, a liveryman in 
hiring out a horse is not an insurer. Copeland v. Draper, 157 Mass. 558, 32 N. E. 
944 (1892). He is obliged only to exercise ordinary care to discover those propen- 
sities dangerous in using the horse. Dickie v. Henderson, 95 Ark. 78, 128 S. W. 
561 (1910) ; Logan v. Hope, 139 Ga. 589, 77 S. E. 809 (1912) ; Windle v. Jordan, 75 
Me. 140 (1883) ; Copeland v. Draper, supra; Lynch v. Richardson, 163 Mass. 160, 
39 N. E. 801 (1895); Conn v. Hunsberger, 224 Pa. 154, 73 Atl. 324 (1909); 38 
C. J. 92; 17 R. C. L. 1054; also see Cameron v. Mount, 86 Wis. 477, 56 N. W. 1094 
(1893). 

In Conn v. Hunsberger, supra, although the court said the warranty was 
“that the animal be suitable for the purpose for which it was hired,” this require- 
ment is narrowed in the same opinion when the court goes on to state that “the 
warranty would be breached only by failing to exercise reasonable care and dili- 
gence in furnishing a suitable animal.” In the principal case the court does not 
directly pass upon the nature of the warranty but instead disposes of the question 
on the theory that “whether the warranty be the one or the other...the jury 
found both unsuitableness and evil characteristics that the defendant ought to have 
known or discovered in the exercise of ordinary care.” 

Under the early common law before the action of assumpsit was developed, 
actions for breaches of warranty lay in tort, 8 HoLtpswortH, History oF ENGLISH 
Law (1926) 69, and today there is authority for holding that warranties, similar to 
the one with which we are here concerned, may be pleaded either in contract or in 
tort, at the election of the plaintiff. Conn v. Hunsberger, supra; Farrell v. Man- 
hattan Market Co., 198 Mass. 271, 84 N. E. 481 (1908), Wimple v. Patterson, 117 
S. W. 1034 (Tex. Civ. App. 1909); Klipstein v. Raschein, 117 Wis. 248, 251, 94 
N. W. 63 (1903); Hasbrouck v. Armour Co., 139 Wis. 357, 121 N. W. 157 (1909); 
3 Wiutston, Conrracts (1920) §1505. If a tort action had been brought in the 
principal case, it is quite certain, and the court so implies, that the contributory 
negligence of the plaintiff would, without question, have been submitted to the 
jury. The defendant’s act was not wilful or malicious so as to bar him of the de- 
fense by the rule stated in Bolin v. Chicago, St. Paul, M. & O. Ry. Co., 108 Wis. 
333, 339, 84 N. W. 446 (1900) ; and by the rules pertaining to the duty of a livery- 
man, it is doubtful if the court would have placed upon the defendant a liability 
as great as in those cases which declared the plaintiff's negligence immaterial. 
Krause v. Busacker, 105 Wis. 350, 81 N. W. 406 (1900) ; Okrmundt v. Spiegelhoff, 
175 Wis. 214, 184 N. W. 692 (1921); Westra v. Roberts, 156 Wis. 230, 145 N. W. 
773 (1914). 

There are some courts which admit the defense of contributory negligence 
without requiring that the action be brought in tort. In Hutchinson v. Chicago, 
St. Paul, M. & O. Ry Co., 37 Minn. 524, 35 N. W. 433 (1883), an action based 
purely on the contract of the common carrier to transport goods safely, the 
court said that the plaintiff could not recover “if his negligence contributed to the 
loss;” and in Hunt v. Chicago, B. & Q. Ry. Co., 95 Neb. 746, 146 N. W. 986 
(1914), and Johnson v. Payne, 109 Neb. 531, 191 N. W. 696 (1922), the court ex- 
pressly stated that plaintiff’s contributory negligence must be submitted to the 
jury, even though the action be in contract, and that failure to do so is reversible 
error. Trout v. Watkins, 148 Mo. App. 626, 130 S. W. 136 (1910). See also 
Windle v. Jordan, 75 Me. 149 (1883) and Best v. Great Northern R. Co., 159 Wis. 
429, 150 N. W. 484 (1915). 

However, the great weight of authority holds, with the principal case, that 
contributory negligence is not an issue when the action is brought in contract. In 
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Cavanaugh v. Spring Valley Stock Farm Co., 206 Ia. 893, 221 N. W. 512 (1928), 
the defendant, who sold the plaintiff a group of hogs, of which one was diseased, 
in breach of an express warranty, was not allowed to plead that the plaintiff was 
negligent in failing to notice the disease and so prevent its spreading, since “con- 
tributory negligence has no application to an action for breach of express 
contract.” Roenfeld v. Poston, 186 Ia. 769, 184 N. W. 628 (1919) had stated the 
same rule. 

Whether the pleadings be in tort or in contract should make no difference in 
the final result reached under the codes of modern procedure, for there are defenses 
in both types of actions to which the defendant can resort, and which, although 
referred to by different terms, can, nevertheless, embrace the same state of facts. 
If the action is in contract and it is found that the plaintiff has used the article 
for a purpose different from, and not reasonably contemplated in, the warranty, 
such negligence as he showed in the using could bar his recovery on the contract 
as effectively as his contributory negligence could in tort. Harrison v. Judd & Co. v. 
Crocker, 39 Wis. 68 (1875). When plaintiff’s acts show he should have foreseen the 
danger, or even where it is shown he is negligent in not avoiding it, some courts find 
a defense in the fact that the plaintiff has assumed the risk. Atlantic Fruit Co. v. 
Pennsylvania R. Co., 149 Md. 1, 130 Atl. 63 (1925); Miltimore v. Chicago North- 
western Ry Co., 37 Wis. 190 (1875); John Shroeder Lumber Co. v. Chicago 
Northwestern Ry. Co., 135 Wis. 575, 116 N. W. 179 (1908). 

In the principal case the court states that in the contract action, once the 
defendant is found to have caused the injuries, it is “not necessary to inquire 
whether something else caused them.” Such a doctrine, however, would clearly 
violate the rules of legal causation, for if the plaintiff is also negligent, his negli- 
gence should have an effect, though it is not the sole cause, as a contributing 
cause, and though not to eliminate the defendant’s liability, surely to lessen it. Nev- 
ertheless, it is true that in the contract action the breach of warranty must be 
clearly a legal cause of the injury, and a defense in contract can always be set up 
if it is found that the true legal cause of the injury has been the negligence of the 
plaintiff. Ingraham v. Pullman Co., 190 Mass. 33, 76 N. E. 327 (1906); Lee v. 
Raleigh & Gaston R. R. Co., 72 N. C. 236 (1875). 

It is also doubtful:if the pleading of the action has any effect in limiting the 
persons allowed to recover. Although privity in tort liability may in some cases 
be thought to extend further, in Horne v. Meakin, 113 Mass. 326 (1874), the hirer 
of horses to be used for funeral purposes was held to owe a duty to all the mem- 
bers of the family on the basis of agency; and in Radel v. Borches, 147 Ky. 506, 
145 S. W. 155 (1912), the defendant owed a “general contract obligation” to each 
member of the family “though he may not know save in the most general way 
the number and names of those who are to be transported.” In the principal 
case the duty is extended beyond the person in direct contract privity by allowing 
the wife to recover as a third party beneficiary on the basis of Tweeddale v. Tweed- 
dale, 116 Wis. 517, 93 N. W. 440 (1903). The question of the contractual right of 
such third parties need not be dealt with here, for there is ample authority to sup- 
port such a construction of the contract. Page, Beneficiary Contracts in Wisconsin 
(1921) 1 Wis. L. Rev. 216, 274; cf. Prinsen v. Russos, 194 Wis. 142, 215 N. W. 


905 (1927). 
ALBERT C. HELLER. 








